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BUILDING UP A SUBSCRIPTION LIST. 


In the month of March The Banking Law Journal began sending 
out circulars advertising its Digest of Decisions, published since the 
Journal was started, thirty years ago. The orders immediately 
began coming in, and many of them were accompanied by subscrip- 
tions to The Banking Law Journal. Those who were ordering the 
Digest and who were not already on the subscription list of the 
Journal found that the Digest would bring them down to date in 
banking law and that the Journal would supply their future wants— 
keep them down to date—with its annual Index-Digest. They were 
therefore quick in deciding that all they required in the way of bank- 
ing law could be secured and maintained by ordering the Digest and 
subscribing for The Banking Law Journal. 

In this short time we have received 92 new subscriptions, and 
placed them on our books at the rate of $5 per year each. The 
full list of new subscribers appears elsewhere in this issue, and no 
one will doubt the authenticity of the list. The wide range of terri- 
tory which the names cover shows how the Journal is appreciated 
throughout the country, and the orders for the Digest are from every 
state in the Union and several foreign countries. The two publications 
are interchangeable. The new subscribers could not have been 
secured without the Digest as a first essential, and the Digest could 
not have been produced without the decisions having first been pub- 
lished in The Banking Law Journal in a series of many years. It 
is enough to realize that both The Banking Law Journal and its 
Digest of Decisions are receiving such substantial approval at the 
hands of the bankers of the country. 


SEEEESEPES 
BANK NOT ENTITLED TO RECOVER ON NOTE WHERE 
PRESIDENT HAD NOTICE OF SUSPICIOUS 
CIRCUMSTANCES. 
The State Bank of Morton v. Adams, a recent. Minnesota decision 
published herein on another page, tells a nice story of crooked finance 
in which the plaintiff bank was the innocent victim. 
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The action was brought by the bank to recover on a note for $2,100. 
The defendants proved that it had been obtained from them by the 
payee by fraud. It was held that the president of the plaintiff bank, 
who represented the bank in the transaction, had knowledge of cir- 
cumstances surrounding the note which should have put him upon in- 
quiry, that the bank was chargeable with his knowledge and that it 
could not enforce the note. 

It was shown that the defendants had made the note and delivered 
it to a concern known as a Sterling Securities Corporation in payment 
for shares of stock in a bank, which the corporation pretended it was 
about to organize at New London, Minnesota. The defendants were 
told that the corporation had previously organized fourteen other 
banks in Minnesota and North Dakota and that these institutions were 
going concerns. The representations made by the corporation were 
entirely false, and it was in reliance on these representations that the 
defendants executed the note involved. 

It was also brought out that the president of the plaintiff bank had 
previously become a stockholder in the Securities Corporation. On 
one occasion he purchased $500 of the capital stock of the corporation, 
and at that time the agent of the corporation agreed in writing that 
he would re-sell the stock for the president at a designated price 
within a certain period of time. Afterwards the president called upon 
the corporation to carry out its agreement. The corporation offered 
the defendants’ note to the president, and in the event that the plain- 
tiff bank would discount it at the rate of 10 per cent., authorized the 
president to withhold from the proceeds the amount of money due 
him on his stock in the corporation. The transaction was put through 
and the president retained the amount coming to him out of the pro- 
ceeds and forwarded to the corporation his stock certificate indorsed 
in blank. 

In the evidence it was shown that the corporation had promoted 
and fostered a number of widely diversified enterprises, such as a 
chemical company, a furniture company and a laundry. Its latest en- 
terprise was the organization and operation of a string of country 
banks in which it planned to own 51 per cent. of the stock, the balance 
to be sold by its agents. The stock which the corporation had pre- 
viously sold was largely disposed of by an agent, who received a com- 
mission of 40 per cent. 

It did not appear that the president of the plaintiff bank had knowl- 
edge of all the disreputable methods pursued by the corporation, but 
the Court states that he did know that it was merely a promoting and 
stock-selling concern. He knew that it was promoting a number of 
disconnected industrial enterprises and that it was in desperate need 
of money to see them through. 
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The Court decided that the president had knowledge of such facts, 
that his discounting the note in behalf of the plaintiff bank amounted 
to bad faith. As above stated, it was further held that the bank was 
chargeable with the president’s knowledge, and that it was not a 
holder in due course and not entitled to recover on the note. 


Peete 


HOLDER IN DUE COURSE OF CHECK. 


The case of Hudson Boiler Manufacturing Co. v. Cardillo, a de- 
cision of the New York Supreme Court published in this issue, brings 
up two questions with reference to the question whether the pur- 
chaser of a certain check was a holder in due course, 

The facts showed that the defendant had given a check to a former 
employe, upon his representation that the amount called for by the 
check was due. It was understood by the parties, however, that the 
payee should not use the check until the parties should have an op- 
portunity of going over the accounts. Subsequently the accounts 
were examined and it was found that, instead of the drawer owing 
money to the payee, the latter had been overpaid by a considerable 
amount before the giving of the check. The drawer thereupon noti- 
fied the payee not to use the check, and the latter agreed to return it. 

It also appeared that, before delivering the check to the payee, an 
official of the drawee bank had placed two small marks in. red ink 
alongside the signature of the drawer as notice to the cashier of the 
bank not to pay the check until hearing further from the drawer. 
Instead of returning the check in accordance with the agreement, the 
payee transferred it to the plaintiff for value, the transfer taking place 
four days after the date of the check. It did not appear that the plain- 
tiff had any knowledge of the meaning of the two small red marks 
on the check, or that the marks were of such a character as to indicate 
what they stood for. 

The evidence showed that there was a good defense as between 
the drawer and the payee. The question presented was whether the 
plaintiff was a holder in due course of the check, and as such entitled 
to enforce it notwithstanding the defense. 

The Court held that the fact that the check was transferred to the 
plaintiff four days after its date did not put him upon inquiry or in 
any way affect his standing as a holder in due course. It was also 
held that the two red marks on the face of the check did not constitute 
notice of any defect in the instrument. Consequently it was decided 
that the plaintiff was entitled to recover on the check. 
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PAYMENT BY SAVINGS BANK ON FORGED DRAFTS. 


The extent of the protection afforded to a savings bank, with ref- 
erence to the payment of drafts, by rules printed in its pass-books is 
brought out in the case of Noah v. Bowery Savings Bank, recently 
decided by the New York Court of Appeals, and published among the 
legal decisions in this issue. 

One of the rules printed in the pass-book issued by the defendant 
bank read as follows: 


“Should any depositor lose his book, he is required to give immediate 
notice thereof to the bank. Books must be presented to be written up 
before interest can be drawn. All payments made to persons produc- 
ing deposit books shall be deemed good and valid payments to deposi- 
tors respectively.” 


In deciding the case one of the conclusions reached by the Court 
was that, even under this rule, the fact that a person has a pass-book 
in his possession is not in itself a complete defense where the draft 
upon which the bank pays out money bears a forged signature. 

In this case the plaintiff’s son Sidney wrongfully took her pass-book 
and withdrew the sum of $2,000 on forged orders. The first forged 
draft was for the sum of $300, and was presented on September 3rd, 
1912. About two weeks later he again presented the pass-book, this 
time withdrawing $500, and on October 4th, 1912, he presented the 


last forged draft, together with the pass-book, on which he secured 
the sum of $1,200. Sidney was able to answer correctly the questions 


asked him by the teller, and the money was not paid to him until 
after there had been a comparison of the signatures on the drafts 
with the genuine signature of the depositor on file in the bank. 

Upon the trial a judgment was given in favor of the bank and this 
was affirmed by the Appellate Division. The Court of Appeals, how- 
ever, brought out the fact that the trial judge had erroneously charged 
the jury to the effect that the burden of proof was on the depositor 
to prove to the satisfaction of the jury that the bank had failed to 
exercise proper diligence in making the payments. The Court points 
out that the bank defended upon the ground that payment had been 
made to a third party under such circumstances of care and diligence 
as to relieve the bank from liability. The burden, therefore, was upon 
the bank to establish its defense and to Show that it had exercised 
due care in making the payments to Sidney. Because of this error, 
and other errors having reference to the admission or exclusion of 
evidence, the judgment in favor of the bank was reversed and a new 
trial ordered. 
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“WORK OR FIGHT” LAW CONSTITUTIONAL. 


In Delaware there became effective on April 8th, 1918, a statute 
known as the “Council of Defense Law of Delaware.” This act pro- 
vided that it should be the duty of every male resident of the state 
between the ags of 18 and 55, not a public officer or in the service 
of the country, to be employed in a useful or lawful occupation during 
the period of the emergency created by the war. Under this statute 
any person not so employed could be assigned to work by the Council 
of Defense. A penalty of imprisonment for not more than three 
months, or a fine of not more than $300, or both, was imposed upon 
the offenders. 

After the passage of the act one Charles McClure was indicted for 
a violation of the provision of the statute. He brought on a motion 
to quash the indictment against him on the ground, among others, 
that the statute was contrary to articles 13 and 14 of the Constitution 
of the United States. He claimed that, contrary to the Constitution, 
this statute created a condition of involuntary servitude, and that he 
was thereby being deprived of liberty without due process of law. 

In denying the motion to quash the indictment the Court of General 
Sessions of Delaware, sitting at Newcastle, writes as follows: 


“The Council of Defense Act is a war measure. It is true the Con- 
stitution of the United States in section 8 of article 1 among other 
things provides that Congress shall have power to declare war; to 
raise and support armies; to provide and maintain a navy; to make 
rules for the government and regulation of the land and naval forces; 
and to make all laws which shall be necessary and proper to carry into 
execution these powers; and that no state shall ‘engage in war unless 
actually invaded, or in such imminent danger as will not admit of 
delay’; but this does not mean that the several states shall not lend 
every reasonable assistance to the federal government to aid it against 
an enemy, in time of war. 

“Unless the power of the several states to enact legislation beneficial 
to the federal government while it is at war with a foreign country is 
expressly prohibited by the Constitution or such prohibition is a nec- 
essary implication from other powers granted to the federal govern- 
ment-or denied to the states, the several states have such power. 

“We find nothing in the Constitution either expressed or implied 
which would deny to the several states such power. 

“If then it be true that the state has the same power to enact legis- 
lation to aid in carrying on the war that a sovereign state would have, 
restricted only by the provision that there shall not be involuntary 
servitude except as a punishment for crime, do the provisions of the 
Council of Defense Act complained of impose such servitude, in view 
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of the necessities incident to the carrying on of a great war? Weare 
clearly of the opinion that it does not. 

“One of the objects of the act was to aid in winning the war by in- 
creasing the production of food and supplies and by saving the loss 
incident to the maintenance of those male citizens between the ages 
of 18 and 55 who were engaged in no useful or lawful occupation. War 
cannot be carried on without food and supplies, nor can food and 
supplies be produced except by labor, and who are more able to labor 
than male citizens between the ages of 18 and 55? 

“One of the objects of the act, as expressed in section 1, was to pre- 
serve order within the state. The passage of the act compelling male 
residents of the state between the ages of 18 and 55 to be employed 
during the period of the war and six months thereafter we believe was 
a reasonable exercise, under the circumstances, of the police powers 
vested in the Legislature. In Webber v. Virginia, 103 U. S. 344, 26 
L. Ed. 565, the Supreme Court of the United States defined police 
powers to be ‘those powers by which the health, good order, peace, 
and general welfare of the community are promoted.’ 

“It is generally known that the demands of the national govern- 
ment in waging the present war have greatly curtailed the means of 
preventing crime and reduced the number of men available to protect 
the lives and property of the public. It was proper for the Legislature 
having this in mind to pass reasonable and just laws to preserve order 
within the state and to protect the lives and property of those within 
its borders by providing that male residents between certain ages 
should be engaged in some useful or lawful occupations. 

“For the reasons stated, motion to quash the indictment is denied.” 


$OO6466644 


COUNTY LAWYERS REPORT ON TRUST COMPANIES AND 
LAW PRACTICE. 


The report of Julius Henry Cohen, Chairman of the Committee on 
Unlawful Practice of the Law, submitted to the members of the New 
York County Lawyers’ Association on May 8th, contains the following 
observations concerning the drawing of wills and other activities pertain- 
ing to the practice of law on the part of trust companies. 

“There have been certain activities on the part of trust companies 
and similar institutions which have received the attention of your com- 
mittee during the past year. Among these are the matter of the Surro- 
gates’ Court Rule and the advertising of trust companies in various 
public prints and otherwise offering to furnish lawyers to draw wills and 
trust agreements. As a result of the activities of your committee, the 
Trust Company Section of the American Bankers’ Association at its last 
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convention passed a set of resolutions admitting that there had been evils 
in the practices of trust companies in the past and calling for the 
appointment of a committee to study the matter; such a committee has 
been appointed, and we are glad to report that this committee, after con- 
ferences and discussions concerning the various phases of the matter, 
have freely accepted the principles for which this association stands, 
to wit, that it is not the business of the trust company to draw a will 
for a patron, or to employ their own lawyers to furnish that service to 
their patrons. During the last six or eight months, as a result of these 
conferences, we believe we can say that trust companies have pretty 
generally discontinued the practice of advertising to draw wills and, while 
advocating the drawing of wills by laymen, have in nearly all cases 
advised the layman to consult his own lawyer in that connection. The 
Trust Company Section of the American Bankers’ Association has shown 
every disposition to accommodate themselves to and work in harmony 
with the well-established principles of law in respect to the relations of 
attorneys and trust companies in connection with this subject. The 
creator of a trust should, in all cases, be advised to safeguard to the 
fullest extent the rights of the cestui que trust and his own in respect to 
the trust created, and to permit the trustee to dictate the provisions of 
the instrument is fraught with danger.” 


SEEEEEEEED 


ALTERATION OF NOTE BY CHANGING PAYEE’S NAME. 


In this issue we publish a decision by the Supreme Court of South 
Carolina, Muse v. Clark, wherein the purchaser of a note was held not 
entitled to collect it, because of the fact that the name of the original 
payee had been struck out and the purchaser’s name inserted in 
its place before the instrument was delivered to him. 

The note, as originally made, was payable to the Bank of Green- 
wood and was payable at the bank. It was written on one of the 
printed blank forms furnished by the bank. The defendants indorsed 
the note for the accommodation of the maker, but when he pre- 
sented it at the Bank of Greenwood, the latter refused to discount 
it, The maker, or some one representing him, thereupon drew a 
line through the name of the payee and the place where the note was 
payable and wrote in the plaintiff's name so as to make the note 
payable to him. The plaintiff then took the note and paid value 
for it. The defendants claimed that the maker of the note told 
them that he had destroyed it, when the Bank of Greenwood refused 
to discount it, and that they were unaware that the note had been 
discounted by the plaintiff until demand for payment was made upon 
them. 

The question presented was whether there had been a material 
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alteration of the note so as to render it void in the hands of the 
plaintiff. The plaintiff contended that, as it could make no real dif- 
ference to the defendants whether the note was discounted by the 
Bank of Greenwood or by the plaintiff, no harm had been done by 
changing the name of the payee and striking out the place of pay- 
ment; it was claimed that the alteration of the note was, therefore, 
immaterial and did not affect the plaintiff’s right to recover. The 
argument is plausible enough. If the Bank of Greenwood had dis- 
counted the note the defendants would certainly have been liable on 
it as indorsers. And their liability was in no way increased by chang- 
ing the note so as to make it payable to the plaintiff. The trouble 
with the argument, however, is that it is not in accord with the law. 
The Negotiable Instruments Law specifically provides that a material 
alteration of a promissory note renders it void except as against a 
party who made, authorized or assented to the alteration, and subse- 
quent indorsers. The statute also provides that any alteration which 
changes the place of payment or alters the effect of the instrument in 
any respect is a material alteration. This statute is in force in South 
Carolina. And under its provisions the court held that the changes 
made in the note constituted a material alteration and discharged the 
defendant indorsers from liability. 

The plaintiff then argued that he was entitled to recover under 
section 124 of the South Carolina statute, which reads as follows: 


“But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor.” 


On this point, the court said that the instrument bore on its face 
such evidence of alteration that the jury would have been justified 
in finding that the plaintiff was not a holder in due course; therefore, 
if that could be regarded as a vital question it was one of fact which 
should have been submitted to the jury on the trial. 

The court, however, found that there was no necessity of submit: 
ting that question to the jury for the reason that, even assuming that 
the plaintiff was a holder in due course, it would not be possible 
for him to enforce the instrument according to its original tenor. In 
the form in which it was originally written the note was payable to 
the order of the Bank of Greenwood. “How would it be possible,” 
said the court, “to enforce payment to the order of that bank, without 
making it a party to a contract which it expressly refused to enter 
into? We must conclude that the intention of the Legislature was 
that the provision above quoted should be applied only in those cases 
where the contract can be enforced according to its original tenor; 
and we can readily see how this can be done in a variety of cases, as 
for instance, where the alteration affects only the negotiability of 
the instrument.” 





and study of the enesuinamte the depositor and the bank student 
seeking advancement. Further information regarding 
published will be furnished on application. 


BANK NOT ALLOWED TO RECOVER ON NOTE 
WHERE PRESIDENT HAS NOTICE OF DEFECT. 


State Bank of Morton v. Adams, Supreme Court of Minnesota, February 21st, 1919. 
170 N. W. Rep. 925. 


The defendants gave their note to a corporation in payment for 
stock in a bank which the corporation was to organize. The presi- 
dent of the plaintiff bank was a stockholder in the corporation. 
The president, acting for the plaintiff bank, discounted the note, 
and was permitted to retain out of the proceeds a sum of money 
owing to him by the corporation. At the time, the president was 
informed that the note in question was given for stock in the 
corporation, and did not know that it was given for stock in a 
proposed bank. The president, however, did know that the cor- 
poration was a promoting and stock-selling concern and that it 
was in urgent need of money. It was held that the president had 
notice of sufficient facts to put him upon inquiry that the bank 
was chargeable with his knowledge, and that, inasmuch as the 
note was obtained by fraud from the makers, the plaintiff bank 
was not a holder in due course and could not recover thereon. 


Appeal from District Court, Kandiyohi County; G, E. Qvale, Judge. 

Suit by State Bank of Morton against Frank E, Adams and others. 
Directed verdict for plaintiff, and defendants appeal. Order reversed. 

R. B. Brower, of St. Cloud, and R. W. Stanford, of Wilmar, for ap- 
pellants. 

John A. Dalzell, of Morton, for respondent. 

HALLAM, J. November 20, 1913, defendants, farmers near New 
London, Minn., gave their note for $2,100 payable 90 days after date 
to the Sterling Securities Corporation. On December 18, 1913, the 





NOTE:—For other similar dceisions see Banking Law Journal Digest, § 221, 
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Securities Corporation indorsed and delivered the note to plaintiff. 
Plaintiff sued and defendanés defended on the ground that the note 
was fraudulent in its inception and that plaintiff was chargeable with 
notice of that fact. On the trial defendants offered to prove that the 
note was procured by D. R. Morrow, an agent of the Securities Cor- 
poration, that Morrow represented that the Securities Corporation was 
organizing a bank at New London, that the transaction was a sub- 
scription by defendants for stock in the bank, and that defendants 
would receive bank stock to the amount of their note, that the organi- 
zation of the bank was practically complete, that the Securities Cor- 
poration had previously organized fourteen banks in Minnesota and 
North Dakota and that they were going concerns, that defendants were 
induced by these representations to give this note, that the representa- 
tions were altogether untrue, and that the Securities Corporation had 
by the same fraudulent representations obtained money or notes or 
property from persons residing in New London and vicinity amount- 
ing in all to more than $50,000. 

The court rejected this proof on the ground that the evidence con- 
clusively showed that plaintiff was a bona fide holder for value and 
without notice of the fraud and directed a verdict for plaintiff. The 
propriety of this ruling is the question presented on this appeal. 

There is no claim that the bank or any of its officers had actual 
knowledge of the alleged fraud, but it is contended that plaintiff’s presi- 
dent had knowledge of facts sufficient to put plaintiff on inquiry and 
that slight inquiry would have disclosed the fraud. We are of the 
opinion that the question whether plaintiff was chargeable with notice 
of the fraudulent character of the note should have been submitted 
to the jury. 

The essential facts relied on to charge plaintiff with notice are as 
follows: The Sterling Securities Corporation was a holding corpora- 
tion doing business at Minneapolis, Minn. It was a thoroughly cor- 
rupt and irresponsible “promoting concern” and “stock selling con- 
cern.” Its stock was sold largely by an agent who received a com- 
mission of 40 per cent. It promoted and fostered a chemical company, 
a furniture company, anda laundry. It proposed to found and operate 
a string of country banks, itself to own 51 per cent. of the stock, and 
its agents to sell the balance of the stock, but no bank was ever or- 
ganized. Business was not done on business principles, and the con- 
cern was soon hopelessly bankrupt. 

F. W. Orth, president of plaintiff bank, became a stockholder in 
the Securities Corporation in 1911. At that time he bought $100 of 
stock. July 24, 1912, he bought $150 more. July 31, 1912, $100 of 
stock was issued and given to him to compensate him for acting on 
the so-called “advisory board” of the corporation and he served on this 
board. The functions of this “advisory board” do not clearly appear 
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but it held meetings in Minneapolis, Mr. Orth attended one meeting 
in April, 1913, and he also speaks of a “next meeting.” Either at one 
of these meetings or “in February” the plan of organizing country 
banks was discussed, and it was talked that there was an opening for 
a bank at New London, and one at Echo, Minn. 

On July 15, 1913, Mr. Orth bought $500 of stock through D. R. 
Morrow, the corporation’s selling agent, and at the time received 
back this agreement in writing: 


“This is to certify that I hereby agree to resell 500 shares of the 
Sterling Securities Corporation stock at $1.50 per share fromm Nov. Ist, 
1913, to Jan. Ist, 1914. Sterling Securities Corp., per D. R. Morrow, 
Exec. agent.” 


On November 15, 1913, Mr. Orth wrote Morrow: 


“Wish you would sell the 500 shares of your stock that I subscribed 
for at $1.50 per share according to your agreement of July 15th, 1913.” 


Some correspondence followed and on December 16, 1913, Mr. Orth 
wrote the “Sterling Securities Corporation” : 


“T have deferred answering your letter in the hopes that something 
would turn my way so I could keep the stock I subscribed for but I 
can’t see my way clear so please let your Mr. Morrow sell in accord- 
ing to the agreement.” 


On the following day there was a telephone conversation between 
Mr. Orth and James J. Wise, president Sterling Securities Corporation, 
negotiating for the sale to plaintiff bank of the note here sued on and 
a note of A. M. Anderson and it was arranged that if plaintiff bought 
the notes, Mr. Orth “was to keep out the $750” guaranteed to him by 
his contract of July 15. On the same day the Securities Corporation 
wrote “F. W. Orth, president of the State Bank of Morton,” a letter 
“confirming” the telephone conversation, inclosing the notes, stating 
that defendant’s note was given for stock in the Securities Corpora- 
tion, stating that defendants were of New London, Minn., and that 
Anderson was “a prosperous farmer living near Hawick,” a small vil- 
lage in the vicinity of New London, offering discount so as to make 
the paper net 10 per cent, interest, and authorizing a deduction from 
the purchase price of the notes of “750 the amount Mr. Morrow agreed 
to secure * * * for the sale of the stock.” On the same day a 
second letter was written by the Securities Corporation to “Mr. F. W. 
Orth, Morton, Minnesota,” stating: 


“It seems impossible to get any money just at present. We never 
make a practice of indorsing paper * * * and yet in this case, if 
you will favor us, we will guarantee the payment of these notes, and 
in turn will favor you by relieving you of the 500 shares of stock. In 
case there is any reason why you cannot adjust the matter in this 
way kindly call us by phone, as early to-morrow as possible, as we 
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need the money to pay the contractor who is finishing the bank build- 
ing at Echo, Minnesota.” 


On receipt of these letters and of the notes, Mr. Orth directed the 
cashier of plaintiff bank to find out if the notes were good. The 
cashier called a New London Bank by phone, found that the makers 
were good, so reported to Mr. Orth and Mr. Orth closed the transac- 
tion. He drew the bank’s draft payable to the Securities Corporation 
for the amount of the notes less the agreed discount and less the 
amount of his $750 claim. He wrote a letter to the Securities Corpora- 
tion, in the name of the bank, containing a statement of the transac- 
tion and returned the stock assigned in blank. He made out a deposit 
slip depositing the $750 to his credit in plaintiff bank. 

On November 13, 1913, nine suits had been commenced against the 
Sterling Securities Corporation to recover about $10,000, though no 
papers were filed until some months later. It was two days after 
these suits were commenced that Mr. Orth started the correspondence 
looking toward the redemption or resale of his stock. Orth said he 
did not know of these suits at this time, and there is no evidence that 
he did, but when asked if he had then heard of the trouble that Sterling 
Securities Corporation was having he answered, “I don’t know but I 
had.” 

The question whether plaintiff had notice of the fraud practiced 
by the Securities Corporation in procuring defendant’s note resolves 
itself into two, first, was plaintiff bank chargeable with the knowledge 
possessed by Mr. Orth, its president, and second, if so, were the facts 
of which Mr, Orth had knowledge sufficient to constitute notice. 

As to the first proposition the trial court ruled that plaintiff bank 
was chargeable with knowledge possessed by Mr. Orth. In this the 
trial court was right. Orth settled this question as far as he could do 
so when he said he “was acting 2,300 dollars worth for the bank and 
750 dollars worth for himself.” Orth conducted the bank’s end of this 
negotiation. He was its controlling agent from beginning to end. 

A bank is chargeable with knowledge of facts known to an officer 
transacting its business and pertaining to matters within the scope 
of its business. This doctrine is based on the ground that it is the 
duty of the officer to communicate his knowledge to the bank and 
it is to be presumed that he has performed this duty. Woodworth v. 
Carroll, 104 Minn. 65, 68, 112 N. W. 1054, 115 N. W. 946. The rule of 
imputed notice does not apply where the officer whose knowledge is 
sought to be imputed to the corporation is himself interested and does 
not act for the corporation but is connected with the transaction only 
in an advisory capacity, Bang v. Brett, 62 Minn. 4, 6, 63 N. W. 1067; 
First Nat. Bank of West Minneapolis v. Persall, 110 Minn. 333, 125 
N. W. 506, 675, 136 Am, St. Rep. 499; First Nat. Bank of Gilbert v. 
Bailey, 127 Minn. 296, 149 N. W. 469; for in such case it is to his 
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own advantage not to impart his knowledge to the bank and it is not 
to be presumed that he does so. But there is no room for the appli- 
cation of this exception where the officer interested is the sole repre- 
sentative of the bank in the transaction. In such case his knowledge 
is the knowledge of the bank. First Nat. Bank of Blaine v. Blake 
(C. C.) 60 Fed. 78; Smith v. Mercantile Bank, 132 Tenn. 147, 177 
S. W. 72; Bank v. Burns, 88 Ohio St. 434, 103 N. E. 93, 49 L. R. A. 
(N. S.) 764; Ditty v. Dominion Nat. Bank, 75 Fed. 769, 22 C. C. A. 
376; Holden v. New York & Erie Bank, 72 N. Y. 286; Black Hills Nat. 
Bank v. Kellogg, 4 S. D. 312, 56 N. W. 1071; Stonecutter Co. v. Myers, 
64 Mo. App. 527; Bank of New Milford v. Town of New Milford, 36 
Conn, 93; Loring v. Brodie, 134 Mass, 453; First Nat. Bank of, Mon- 
mouth v. Dunbar, 118 Ill. 625, 9 N. E. 186. We hold that notice to 
Orth was notice to plaintiff bank. 

The next question is, had Orth notice of the infirmity of this paper? 
The notice must be actual, not constructive. The mere fact that Orth 
was-a stockholder of the Securities Corporation or a member of its 
advisory board is not sufficient to charge him with notice. First Nat. 
Bank of Rock Island v. Loyhed, 28 Minn. 396, 399, 10 N. W. 421. 

We find such general statements in the books as that it is necessary 
that the knowledge should have come to the officer in his official 
capacity, Merchants’ Nat. Bank v. Clark, 139 N. Y. 314, 34 N. E. 910, 
36 Am. St. Rep. 710; that it should be gained during the course of 
business in which he is employed, Satterfield v. Malone (C. C.) 35 
Fed. 445, 1 L. R. A. 35; that notice of facts to an officer of a bank is 
not notice to the bank if it is received by the officer in conducting 
the business of another company. Washington Nat. Bank. v. Pierce, 6 
Wash, 491, 33 Pac. 972, 36 Am. St. Rep. 174. But the fact is it is 
impossible to distinguish between the knowledge which a bank presi- 
dent possesses as an officer and as an individual, Second Nat. Bank of 
St. Paul v. Howe, 40 Minn. 390-393, 42 N. W. 200, 12 Am. St. Rep. 
744, and the very tangible and workable rule has been established in 
this state that a bank is chargeable with knowledge possessed by its 
active officer pertaining to transactions within the scope of the bank’s 
business, even though such knowledge is acquired in another transac- 
tion, if it appears that the knowledge is actually present in his mind 
while he is acting for the bank. Lebanon Savings Bank v. Hollenbeck, 
29 Minn. 322, 13 N. W. 145; Wilson v. Minnesota Farmers’ Mutual 
Fire Ins. Ass’n, 36 Minn. 112, 30 N. W. 401, 1 Am. St. Rep, 659; Camp- 
bell v. First Nat. Bank of Denver, 22 Colo. 177, 43 Pac. 1007; Red 
River Valley Land & Inv. Co. v. Smith, 7 N, D. 236, 74 N. W. 194; 
Shafer v. Phoenix Ins. Co., 53 Wis. 361, 368, 10 N. W. 381. It may not 
always be easy to determine what knowledge, acquired elsewhere, a 
bank officer may have in mind while he is transacting the bank’s busi- 
ness, but we think this rule will in general prove a practicable rule and 
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surely in this case a jury would be justified in inferring that Orth 
had present in mind substantially the facts which are herein stated, 
most of which are derived from his own testimony. 

While there was no evidence that Orth knew of all the disreputable 
methods pursued by the Securities Corporation, he did know that the 
Securities Corporation was a promoting and stock selling concern. He 
knew it was fostering such diverse and disconnected industries as a 
chemical company, a woodworking establishment and a laundry. He 
knew the corporation was in very urgent need of money to help foster 
these enterprises. He knew it had not the ready money to take up 
this stock and was finding it impossible to get any money “just at 
present” and that it was offering special inducement to cash these 
notes. He knew there had been talk of organizing a bank at New 
London and one at Echo and that it was part of the plan in such cases 
for the corporation to sell the bank stock in the bank’s locality. He 
knew these notes were the notes of New London people. The cor- 
poration informed him that the note of defendants was given for a 
subscription to capital stock and he could see that the corporation was 
diverting it from the legitimate use of capital to the payment of a 
very large personal profit to himself, a profit that netted him a return 
at the rate of 120 per cent. a year. As a plain matter of fact it must 
then have been apparent to him as a banker, that the contract, made 
by him with this corporation, still in the stock selling stage, never was 
a legitimate business transaction nor one for the redemption of which 
it could properly use corporate funds. Manifestly no such profits were 
being made. We think the knowledge he had was such that a jury 
should be permitted to decide whether he was chargeable with the 
duty of further inquiry or in other words with notice of the alleged 
fraud in the procurement of this note. 

The statute says that— 


“To constitute notice of an infirmity in the instrument, * * * 
the person to whom it is negotiated must have had actual knowledge 
of the infirmity, * * * or knowledge of such facts that his action 
in taking the instrument amounted to bad faith.” Gen. St. 1913, § 


This is not different from the rule that obtained before the enact- 
ment of the statute. Drew v. Wheelihan, 75 Minn. 68, 72, 77 N. W. 
558. Bad faith in these transactions is based upon a variety of cir- 
cumstances. Guilty knowledge and willful ignorance alike involve the 
result of bad faith. Gross negligence, although not in itself bad faith, 
as a matter of law, is evidence of bad faith, and the question of what is 
bad faith is usually a question for the jury. Drew v. Wheelihan, 75 
Minn. 68, 72, 77 N. W. 558; Collins v. McDowell, 65 Minn. 110, 67 
N. W. 8&5. It is in this case. 

Order reversed. 
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FAILURE OF BANK TO MAKE PROPER ANSWER IN 
GARNISHMENT WHERE DEPOSIT CLAIMED 
BY THIRD PARTY. 


Jorgenson v. Farmers & Merchants’ Bank of Robinson, Supreme Court of North 
Dakota, January 2, 1919. 170 N. W. Bep. 894. 


The defendant bank was served with papers in garnishment 
proceedings, instituted by a judgment creditor of one of the 
defendant’s depositors. The bank, although having knowledge 
that the deposit was claimed by the plaintiff, to whom it had 
been assigned by the depositor, did not appear in the garnish- 
ment proceedings but suffered judgment to be taken by default 
and subsequently paid the money into court. It was held that 
if the plaintiff’s right to the deposit was superior to that of the 
attaching creditor he was entitled to recover from the defendant 
bank. 


Appeal from Stutsman County Court; John U. Hemmi, Judge. 

Suit by John A. Jorgenson against the Farmers & Merchants Bank 
of Robinson, N. D. Judgment for defendant, and plaintiff appeals. 
Reversed, and a new trial ordered. 

John A. Jorgenson, of Jamestown, pro se. 

Thorp & Chase, of Jamestown, for respondent. 

GRACE, J. The appeal is from a judgment of the county court 
of Stutsman county, N. D.; Hon. John U. Hemmi, Judge. 

A complete statement of the facts in this case, and also the facts 
in the case of Frank McHale v. John Lang, out of which the instant 
case originated, the judgment roll of which is before us in this case, 
will be very conducive to a clear understanding of the questions 
presented in the instant case for decision. 

McHale sued Lang in the justice court for damages alleged to 
have been received by reason of an assault and battery committed by 
Lang upon McHale. The summons was dated the 30th day of October, 
1916, and was returnable on the 10th day of ‘November, 1916. The 
defendant defaulted, and judgment was entered against him on Novem- 
ber 10, 1916, for the sum of $200, the amount sued for, and $24 costs. 
The summons specified the amount to be-recovered was $200, with 
interest. The defendant, in due form and manner, after the entry of 
judgment, perfected an appeal to the district court. Notice of appeal 
was admitted by plaintiff’s attorney, one Munson, on December Ist, 
and duly filed in the district court on December 6, 1916. The appeal 
was heard in the district court at Steele, N. D., on the 16th day of 
July, 1917, both parties appearing in person or by their attorney, 
and the action having been called for trial, the defendant moved 
that all proceedings had in the justice court be reversed and set aside 
and the action be dismissed for want of jurisdiction of the justice of 
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the peace, or this court (meaning the district court), over the sub- 
ject matter of the action, which motion was granted and an order by 
the district court, Hon. Judge Nuessle, made, dismissing, setting aside, 
and reversing all proceedings had in the justice court. The judgment 
was entered by the district court in harmony with the order on the 
19th day of July, 1917, also awarding the defendant costs for $37. On 
the 30th day of October, plaintiff procured a writ of attachment from 
the justice court; the same was served upon the Farmers & Merchants 
Bank of Robinson, N. D., in which the defendant had deposited cer- 
tain funds. On the 10th day of November, and after the entry of 
judgment, the plaintiff’s attorney made an affidavit that unless an 
execution was issued before the expiration of ten days he would be 
in danger of losing his claim. The court thereupon issued such execu- 
tion immediately. Plaintiff’s attorney then made a garnishment affi- 
davit and served a garnishee summons upon the bank, and also im- 
properly served it upon the defendant. The garnishee summons was 
returnable November 18, 1916. On that day the garnishment pro- 
ceedings, previously commenced, were dismissed. A new affidavit 
of garnishment and a new garnishee summons were issued on the 
18th day of November, returnable November 25th, and were served 
upon the bank. On the 25th day of November court opened at 12 
o’clock noon, the time in which the garnishee summons was return- 
able, and, after waiting one hour, and the garnishee, the Farmers & 
Merchants Bank, having made no appearance, but made default, 
judgment was entered against the garnishee in favor of the plaintiff 
for $226.75. This garnishment proceeding was in aid of execution 
The court ordered the garnishee, the bank, to pay to A. D. Brown, 
deputy sheriff, the sum of $150, and thereby be discharged from all 
liability as garnishee. Brown appeared before the court with said 
money, and the same was paid over to the plaintiff by the court. 

On the 16th day of November, 1916, the defendant, John Lang, 
executed the following instrument: 


“In consideration of professional services to be rendered for money 
by John A. Jorgenson, attorney at law of Jamestown, North Dakota, 
I hereby assign, set over and transfer to him all the money now belong- 
ing to me in the hands of the Farmers & Merchants Bank of Robinson, 
_ Kidder county, North Dakota, or due me from said bank or shall now 
be garnished in the hands of said bank in the case of Frank McHale, 
plaintiff, v. John Lang, defendant, and said bank, garnishee, brought 
before Bert Wagner, a justice of the peace, of Kidder county, North 
Dakota. 

“Dated this 16th day of November, A. D., 1916. 


[Signed] “John Lang. 
“Witness: H. H. Chance.” 


At about noon, or a little after noon, on the 18th day of November, 
plaintiff in the instant case called by telephone the Farmers & Mer- 
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chants Bank of Robinson, N. D., and conversed with the cashier, R. 
G. Meyers, and notified him of the assignment of the money that was 
on deposit at the bank. The plaintiff, in the instant case, brought 
suit against the Farmers & Merchants Bank to recover by virtue of his 
assignment of November 16, 1916, the amount then on deposit to the 
credit of Lang in the bank, which money the bank paid over to 
Brown, the deputy sheriff, in the manner as above stated. 

Plaintiff in the instant case has placed much stress upon the 
alleged lack of jurisdiction of the justice court in the case of McHale 
v. Lang. His objection is that the justice has no jurisdiction to try 
an action for damages sounding in tort. There is no merit in the 
contention, and the justice court has jurisdiction to try all civil actions 
where the amount claimed is not in excess of $200. Section 112 of 
the Constitution of the state of North Dakota contains the following 
language: 

“The justices of the peace herein provided for shall have concurrent 
jurisdiction with the district court in all civil actions when the amount 


in controversy, exclusive of costs, does not exceed two hundred 
dollars.” 


Our statute on the subject (section 9006, Compiled Laws 1913) is 
in harmony with this provision of the Constitution. There can be 
no doubt, so far as the character of the action is concerned, that the 


justice court has jurisdiction to try and determine an action for dam- 
age, even though such actions sound in tort where the amount de- 
manded or in controversy does not exceed $200. The plaintiff, in 
this case, presents the further point that the summons having named 
the sum of $200, with interest, the amount claimed is more than $200. 
He supports this point with the theory that the jury in trying a tort 
action could or could not allow interest from the time of the injury 
or the commission of the tort complained of. We do not think it 
necessary in this case to enter into a lengthy discussion of that 
principle. We do not believe it is involved in this case. The amount 
stated in the summons was $200. It was an ordinary printed sum- 
mons, with the words “with interest” printed thereon. The amount 
for which recovery is sought is $200, and that is written in both 
words and figures. With these facts plainly evident from the sum- 
mons itself, it is clear the intention was to charge interest from the 
date of summons. The amount in controversy is the amount stated 
in the summons. Fair construction of the summons in this action 
discloses that there is $200 in controversy, and the interest is held to 
be claimed from the date of the summons; that is, October 30, 1916. 
As we view this case, the defendant can have no relief by reason 
of the attachment. To all intents and purposes, it appears to us the 
attachment was abandoned, and reliance had entirely upon the garnish- 
ment in aid of execution, The money was turned over in pursuance of 
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the garnishment and not the attachment or execution. The justice 
docket and the execution so disclose. If the defendant, in this case, 
could not successfully defend by reason of the garnishment proceed- 
ings, the judgment should have been against him. 

From the 18th day of November, 1916, until the 29th day of Novem- 
ber, the defendant, at all times, knew that Jorgenson was claiming 
the money of Lang on deposit in the defendant’s bank, and knew that 
he had an assignment thereof, for Jorgenson had so informed him at 
about noon on the 18th. Having this knowledge, the defendant failed 
and neglected to appear on the return day, the 25th day of November, 
nor did he file any answer nor affidavit, as he might have done, stating 
that the money was claimed by Jorgenson. Instead, he permitted the 
plaintiff in the former action to take judgment against him as 
garnishee, and he afterwards paid the amount of money over, which 
was in the bank, to wit, $150, thus wholly ignoring Jorgenson’s claim 
to the money. This he could not do. As we view it, he, having ab- 
solute knowledge that Jorgenson was claiming the money in the 
bank, should have filed his affidavit, either before or not later than 
the return day fixed in the garnishee summons, setting out the fact 
that Jorgenson claimed the money which was garnished. The court 
could then have ordered Jorgenson impleaded, and the question as to 
who was entitled to the money could have then been fairly de- 
termined by the court. The garnishee, upon Jorgenson being im- 
pleaded and after decision of the matter by the court, could have 
paid his money into court, and thus been relieved of further liability. 
The law provides a plain and adequate method by which the garnishee, 
the defendant here, could have fully protected himself against the 
possibility of repayment or a second payment of the amount garnished 
in his hands or under his control, where it appears the same is claimed 
by other parties than those by whom the garnishment proceedings are 
being maintained. If the garnishee fails to take advantage of these 
provisions of law which are for his protection and benefit, and pays 
the money, etc., to the wrong party, or pays it into court for the 
wrong party, and makes no disclosure of his knowledge of a claim 
to it by another party, he is in no position to and should not be 
heard to complain if he is compelled to repay the money to one who 
has shown a superior right to it, and who has shown himself lawfully 
entitled to the same. 

Under section 7889, Compiled Laws 1913, is set forth the facts, 
some of which must exist upon which the authority to take and use 
a deposition is predicated. Among other facts which are required 
to exist before the authority to take a deposition exists are: First, 
that the witness does not reside in the county where the action 
or proceeding is pending or is sent for trial on change of venue, or is 
absent therefrom; second, when from age, infirmity, or imprisonment 
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the witness is unable to attend court, etc. It would appear that a 
deposition could not be used even if taken if, at the time of the trial, 
the witness was present in court. Under section 7904, Compiled Laws 
1913, when a deposition is offered to be read in evidence, it must 
appear to the satisfaction of the court that for some cause specified in 
section 7889, the attendance of the witness cannot be procured. It 
clearly appearing in this case before the close of the trial that the wit- 
ness was present in court, he should have been called if it were de- 
sired to have his testimony or to use him as a witness, and this not 
having been done, the deposition should have been, for this reason, 
suppressed. 

Exhibit B was by motion of defendant’s attorney asked to be 
made part of the deposition. Exhibit B, plaintiff’s assignment of the 
money in the bank, became lost with the original deposition. A 
copy was offered and received in evidence by the plaintiff. It is evi- 
dence in the case independent of the deposition, and it clearly appears 
from all the testimony that plaintiff did have an assignment dated 
the 16th day of November, 1916, of the money in the bank belonging 
to Lang. If, however, the deposition had been admitted and should 
not be suppressed, it clearly shows that the assignment was made to 
plaintiff, and that he was a proper party to bring suit thereon; that 
the same had been assigned to him for fees. The majority of the 
court, but not all of the members thereof, is of the opinion that the 
evidence in the case shows that the claim was assigned to Jorgenson 
as collateral security for his claim, and that he is required to turn 
over to his assignor all moneys in excess of the fees and disburse- 
ments coming to Jorgenson. And they are therefore of the opinion 
that Jorgenson’s recovery in this case should be limited to the amount 
which is coming to him. 

Judgment appealed from is reversed, and a new trial ordered. Plain- 
tiff is entitled to statutory costs on appeal. 


BANK’S RIGHT TO CANCEL LOAN AGREEMENT. 


Harriman National Bank v. Seldomridge, United States Supreme Court, March 3rd, 
1919. 39 Sup. Ct. Rep. 234. 


The cashier of a bank in Colorado, wrongfully using the name 
of his father who was president of the bank, negotiated by mail 
and telegram with a New York City bank for a $30,000 loan. 
The cashier forwarded forged collaterals, and the amount was 
entered to the credit of the president of the Colorado bank. Later 
the cashier, still using his father’s name, caused the credit to 
be transferred to the name of the Colorado bank. Upon the in- 
solvency of the Colorado bank it was held that the New York 
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bank was entitled to cancel the loan, and that the receiver of 
the Colorado bank could not recover from the New York bank 
the amount standing on its books to the credit of the former. 


In error to the United States Circuit Court of Appeals for the 
Second Circuit. 

Action by Harry H. Seldomridge, receiver of the Mercantile Na- 
tional Bank of Pueblo, against the Harriman National Bank. Judg- 
ment for plaintiff was affirmed by the Circuit Court of Appeals (240 
Fed. 111, 153 C. C. A. 147), and defendant brings error. Reversed 
and remanded, with instructions. 

Messrs. Charles E. Hughes and Henry B. Wesselman, both of New 
York City, for plaintiff in error. 

Messrs, Stuart G. Gibboney and William A. Barber, both of New 
York City, for defendant in error. 

Mr. Chief Justice WHITE delivered the opinion of the Court. 

Following the failure in March, 1915, of the Mercantile National 
Bank of Pueblo, Colo., the receiver appointed by the comptroller com- 
menced this suit to recover from the Harriman National Bank of New 
York City $30,000 alleged to be due to the Mercantile Bank. On 
issue joined before a jury, the court, after refusing a request of the 
Harriman National Bank for a peremptory instruction directing a 
verdict in its favor, granted a request of like character made by the 
receiver, and a judgment on the resulting verdict for the amount 
claimed was entered. 

The case is before us on error to the judgment of the court below 
affirming that of the trial court, our jurisdiction to review resulting 
because the case from its inception involved the enforcement of the 
National Banking Act, and therefore, was not dependent in the trial 
court solely upon diversity of citizenship. Auten v. United States Na- 
tional Bank, 174 U. S. 125, 141, 19 Sup. Ct. 628, 43 L. Ed. 920; Inter- 
national Trust Co. v. Weeks, 203 U. S. 364, 366, 27 Sup. Ct. 69, 51 
L, Ed. 224. 

The case is this: W. B. Slaughter, through stock ownership, con- 
trolled the Mercantile National Bank of Pueblo, Colo. He was presi- 
dent and his son, C. C. Slaughter, was cashier. Prior to 1915, Slaugh- 
ter, the president, removed his residence from Pueblo to Texas, engag- 
ing there in the cattle business and leaving his son, the cashier, in 
complete control of the Mercantile Bank and of all its affairs. W. B. 
Slaughter was also the president of the Silverton National Bank of 
Silverton, Colo., and controlled the affairs of that bank by the owner- 
ship of a majority of its stock. At Silverton there was another national 
bank carrying on business, the First National, the majority of whose 
stock was owned by one Thatcher. 

The correspondent of the Mercantile Bank in New York City was 
the Harriman National, with which it had a checking account. On 
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January 28, 1915, C. C. Slaughter, the cashier of the Mercantile, dic- 
tated a letter to the Harriman which was dated at Pueblo and written 
on the letter head of the Mercantile Bank, purporting to be from W. B. 
Slaughter, whose signature was affixed by a rubber stamp. By this 
letter its assumed writer, after referring to his ownership and control 
of the Silverton National, stated his purpose to buy out the interest 
of Thatcher in the First National Bank of Silverton and after doing so 
to consolidate the two banks, and requested a loan of $30,000 to enable 
him to accomplish the purpose. It was stated that it was proposed 
to evidence the loan by a note at 60 days, to be signed by the writer, 
W. B. Slaughter, and by his son C. C. Slaughter, if the bank so de- 
sired, and to secure the note by the pledge of 500 shares of the Mer- 
cantile and 400 shares of the First National of Silverton. The Harri- 
man Bank received this letter on the Ist of February and at once tele- 
graphed W. B. Slaughter, president of the Mercantile Bank at Pueblo, 
that, whenever desired, the Harriman would be willing to make the 
loan, as requested. On the same day the bank wrote a letter to W. B. 
Slaughter, president at Pueblo, but marked it personal, repeating and 
confirming the telegram, and inclosing a blank form of collateral note 
to be executed and sent to the bank with the collateral when the 
money was desired. 

The telegram of the Ist of February announcing the willingness of 
the Harriman Bank to make the loan having come into the hands of 
C. C, Slaughter on the day it was sent, he ordered a seal to be made 
which he said was intended as the seal of the First National Bank 
of Silverton, and on the 5th of February bought from a printer blank 
forms of certificates of stock. On the next day, Saturday, the 6th, 
purporting to act as agent of W. B. Slaughter, C. C. Slaughter bought 
from Thatcher his interest in the First National of Silverton, and gave 
a check in the name of W. B. Slaughter and as his representative, on 
the Mercantile National, for $35,000 in part payment. On Sunday, 
February 7th, C. C. Slaughter caused a letter to be prepared falsely 
purporting to be written and signed by W. B. Slaughter, acknowl- 
edging the receipt of the telegram sent by the Harriman Bank on the 
lst and asking that the loan be consummated. In this letter there was 
returned the collateral note which the bank had sent for execution, 
along with the promised collateral, that is, certificates for 400 shares 
of the First National of Silverton and 500 shares of the Mercantile 
at Pueblo. The signature of W. B. Slaughter to the note was forged 
and the collaterals were also forged, the first, the certificates of the 
Silverton Bank stock, because they were fabricated by the use of the 
printed certificates and seal which had been acquired a few days before 
and described shares which had no existence, and the second, the 
Mercantile Bank stock, because, although the certificates represented 
stock standing in the name of W. B. Slaughter on the books of that 
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bank, the powers of attorney purporting to have been given by W. B. 
Slaughter to enable them to be transferred to the Harriman Bank were 
forged. 

To meet the check for $35,000 given on Saturday for the Thatcher 
purchase, on Monday morning, February 8th, C. C. Slaughter made 
out a deposit slip to show the deposit by W. B. Slaughter of a check 
on the Harriman National for $30,000, although no such check was in 
fact deposited; and on that day the check in favor of Thatcher for 
$35,000 was paid and debited by the Mercantile to W. B. Slaughter’s 
account. The letter of the 7th sending the note to the Harriman 
reached that bank on the 10th, and, complying with the request it con- 
tained, a credit in favor of W. B. Slaughter for $30,000, the amount 
covered by the loan, was entered by the Harriman on its books. 

On the 17th of February the Mercantile Bank overdrew its account 
in the Harriman to the extent of $8,000, which that bank honored. It, 
however, telegraphed the Mercantile, calling attention to the over- 
draft and asked whether a remittance to cover it had been made. The 
telegram, moreover, referred to the $30,000 credit in favor of W. B. 
Slaughter and asked whether possibly it was intended that the amount 
of the loan credit should be placed to the account of the bank. In 
reply, C. C. Slaughter dictated a telegram in the name of the Mercan- 
tile Bank instructing that the amount of the credit of W. B. Slaughter 
be transferred to the credit of the Mercantile. On the receipt of this 
telegram the Harriman made the necessary bookkeeping entries to 
transfer the credit of $30,000 from the account of W. B. Slaughter to 
that of the Mercantile National Bank. On the next day, the 18th, 
however, the Harriman wrote W. B. Slaughter, Mercantile National 
Bank, Pueblo, informing him of the instructions they had received 
from C. C, Slaughter and what they had done under them, and asking 
the former’s approval. This letter was replied to on February 22d by 
C. C. Slaughter confirming his previous telegram and saying that the 
original intention, was that the money borrowed should go to the 
credit of the Mercantile Bank for the use of W. B. Slaughter. 

Thus things stood until the 23d of March, when the Harriman re- 
ceived a telegram from W. B, Slaughter, president of the Mercantile 
Bank, telling them to cancel all authority of C. C. Slaughter to act as 
an officer of the Mercantile because he had resigned. The Harriman 
thereupon telegraphed and wrote W. B. Slaughter, informing him of 
what had transpired on the subject of the credit for the loan under 
the note and its transfer, and saying that, as he had given no personal 
instructions on the subject, they had made bookkeeping entries taking 
the $30,000 out of the account of the Mercantile so as to hold it fora 
full understanding of the situation; and when, a few days later, the 
Harriman learned of the failure of the Mercantile, such entries were 
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made as to cancel the loan without diminishing or changing the credits 
which gtherwise existed in favor of the Mercantile. 

Subsequently W. B. Slaughter notified the Harriman that he had 
never applied for the loan in question, or signed the note which evi- 
denced it, and denied all liability. The appointment of the receiver 
and the bringing of the suit which we have stated at the outset fol- 
lowed in due season. 

Passing the fact that both parties to the loan agreement, the Harri- 
man Bank on the one side and W. B. Slaughter on the other, insist, 
although for different reasons, that the loan agreement has no exist- 
ence, there nevertheless can be no room for dispute that such contract, 
by the failure to comply with its conditions and by the fraud and 
forgery committed concerning the collaterals as between the parties 
to it and those in privity, was rightly canceled and can be the source 
of no obligation against the Harriman Bank. The right of the Mer- 
cantile Bank as here asserted, if it has any existence, must rest, there- 
fore, not in the loan’ agreement, but on some condition or considera- 
tion extraneous to that contract creating as against the Harriman and 
in favor of the Mercantile the duty to pay the amount which both the 
courts below awarded. 

No semblance of ground, however, supporting that view results 
from the undisputed facts which we have stated unless it can be sus- 
tained from two considerations: (1) The payment which was made 
by the Mercantile on February 8th of the check purporting to be 
drawn by W. B. Slaughter in favor of Thatcher and the making by 
C. C. Slaughter on the 8th of the fraudulent and false deposit slip 
purporting to show the deposit on that day by W. B. Slaughter of a 
check drawn by him on the Harriman for $30,000; and (2) the book- 
keeping entries which were made by the Harriman on the 18th trans- 
ferring the credit for the amount of the agreed loan from the account 
of W. B. Slaughter to that of the Mercantile Bank. But a moment’s 
thought demonstrates that the circumstances referred to cannot pos- 
sibly sustain the conclusions stated. This is true as to the first because 
both the payment of the check by the Mercantile and the making of 
the false deposit slip took place before the Harriman had even re- 
ceived the collateral note or made any entry on its books concerning 
the same; and the second because the mere bookkeeping entry made 
by the Harriman of credit to the Mercantile, in the very nature of 
things, was incapable alone of conferring rights on the Mercantile to 
which it was not otherwise entitled, especially in the absence of all 
consideration moving from the Mercantile to the Harriman and the 
non-existence of any condition upon which to base even the pretext 
of estoppel in favor of the Mercantile as against the Harriman re- 
sulting from action taken by the former upon the faith of the book- 
keeping credit. Indeed, when the reasoning upon which the relief 
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below was awarded is considered, and the arguments pressed at bar 
sustaining that result are weighed, they all at last come to the agsump- 
tion that by some undisclosed process the Mercantile Bank was en- 
titled to enforce as against the Harriman the contract for the loan 
agreement made with W. B. Slaughter, without the duty to comply 
with the obligations of that contract, and therefore became possessed 
of the power to enforce the contract against the Harriman despite the 
fraud and forgery practiced upon the Harriman in the attempt which 
was made to procure the benefits of the loan agreement. 

It follows that the judgment of the Circuit Court of Appeals (240 
Fed. 111, 153 C. C. A. 147) and that of the District Court must be 
and they are reversed, and the case be remanded to the District Court 
with instructions, that after setting aside its judgment, it take such 
further proceedings as may be in conformity with this opinion. 

And it is so ordered. 


PAYEE AS HOLDER IN DUE COURSE. 


Johnston v. Enipe, Supreme Court of Pennsylvania, March llth, 1918. 105 Atl 
Rep. 705. 


The payee of a note may be a holder in due course. In this case 
the plaintiff was approached by the agent of one of his debtors 
and asked whether he would take a note indorsed by the defend- 
ant in settlement of the claim. The plaintiff agreed, and a note 
signed by the debtor, payable to the plaintiff and indorsed by the 
defendant, was subsequently delivered to the plaintiff. In an 
action by the plaintiff against the indorser the latter claimed that 
when he signed the note the payee’s name had not been written 
therein, and that it was expressly agreed that the plaintiff’s name 
should not be inserted. He also claimed that he had received a 
worthless mortgage as security for his indorsement. It was held 
that the plaintiff, not having notice of any of these defenses, was 
a holder in due course and could recover. 



























Appeal from Court of Common Pleas, Montgomery County. 

Assumpsit on a promissory note by E. E. Johnston against Chester 
Knipe. Verdict for plaintiff for $4,129.62 and judgment thereon, and 
defendant appeals. Affirmed. 

Argued before BROWN, C. J., and POTTER, MOSCHZISKER, 
FRAZER, and WALLING, JJ. 

John McConaghty, Jr., of Philadelphia, and George K. Brecht and 
Henry M. Brownback, both of Norristown, for appellant. 
Samuel D. Conver, of Lansdale, for appellee. 
WALLING, J. This is an action on a promissory note by the payee 
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against an indorser. Plaintiff was proceeding by law to collect a claim 
against J. M. Funk, when M. Taylor Uhler came as Funk’s agent and 
asked plaintiff if he would accept a note indorsed by defendant in 
settlement of the claim. This being satisfactory, Uhler returned the 
next day with a note, dated Hatfield, Pa., October 14, 1915, and stat- 
ing: “One month after date I promise to pay to the order of E, E. 
Johnston at the First National Bank of Lansdale, Pa., four thousand 
one hundred and sixty-six and 46/100 dollars, without defalcation, for 
value received.” Signed J. M. Funk, and indorsed M. Taylor Uhler 
and Chester Knipe. Plaintiff accepted the note, and in transferring 
it to the bank wrote his name above that of the other indorsers. He 
was compelled to take up the note at maturity, and brought this suit 
thereon against defendant. 

At the trial defendant contended that he was an accommodation 
indorser, and signed the note at the request of Uhler, before the name 
of the payee had been written therein, and with the agreement that 
plaintiff’s name should not be inserted as such, Defendant also con- 
tended that because of the fraud of Uhler he accepted a worthless 
mortgage as security for such indorsement. The note was complete 
when Uhler delivered it to plaintiff, who accepted it for value, in good 
faith, before maturity, and without notice. The verdict was for plain- 
tiff and the court entered judgment thereon, from which defendant 
appealed. The case presents the single question, Can the payee in a 
promissory note be a holder thereof to whom it has been negotiated 
in due course? In our opinion he can. 

Regardless of what the rule was at common law, the question seems 
to be governed by section 64 of the Negotiable Instruments Act of 
May 16, 1901 (P. L. 194 [203], 3 Stewart’s Purdon, pp. 3281, 3282), 
that “Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank, before delivery, he is liable as indorser 
in accordance with the following rules: (1) If the instrument is pay- 
able to the order of a third person, he is liable to the payee and to all 
subsequent parties.” This section is construed and the change is made 
in the law pointed out in the opinion of our late Brother Potter in 
Alldred’s Estate, 229 Pa. 627, 79 Atl. 141. 

Appellant calls our attention to section 30 of said Negotiable Instru- 
ments Act (P. L. 199; 3 Stewart’s Purdon, p. 3268) that: 


“An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof. If payable to bearer, it is negotiated by delivery; if payable 
to order, it is negotiated by the indorsement of the holder, completed 
by delivery.” 


Of course, a note payable to order can be, and usually is, negotiated 
as therein stated. However, the statute fails to say that it may not 
be negotiated in any other way. 
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In our opinion, in Pennsylvania a payee may now be a holder in 
due course, although in other jurisdictions, under like statutes, the 
decisions are conflicting. For example, in Iowa (Vander Ploeg v. 
Van Zuuk, 135 Iowa, 350, 112 N. W. 807, 13 L. R. A. [N. S.] 490, 124 
Am, St. Rep. 275), the question is decided in the negative; whereas 
in Massachusetts (Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 
N. E, 605, L. R. A. 1915B, 144), it is decided in the affirmative. In 
the course of a comprehensive discussion in the latter case the court 
say (217 Mass, 465, 105 N. E. 606 [L. R. A. 1915B, 144]): 


“The conclusion follows that the payee named in a promissory note, 
who purchases it complete in form for value before maturity, in good 
faith and without notice of any infirmity of title or otherwise, is a per- 
son to whom it has been negotiated as holder in due course, notwith- 
standing it was signed in blank by the party to be charged, whose in- 
structions as to the filling of blanks and delivery have not been fol- 
lowed by the one to whom it was intrusted by him in its incomplete 
state. 


And there attention is also called to the great desirability of not up- 
setting the general understanding and practice of the common law. 

It may be, as defendant contends, that when he indorsed the note 
the’payee’s name had not been written therein. Even so, the party in 
possession had the prima facie right to fill up the blanks, and although 
not done according to the understanding between defendant and Uhler, 
that would be no defense as to plaintiff, who received the completed 
note in due course. See section 14 of said act (3 Stewart’s Purdon, 
p. 3208). Our views accord with those of the court below, viz.: 


“We do not see how the defendant can escape liability to the plain- 
tiff under the facts disclosed in our case. He indorsed the note for the 
accommodation of the maker. The amount was set out in the note. 
Mr. Uhler was a prior indorser, and the defendant took from him in- 
demnity against loss from such indorsement. If the name of Uhler 
had been written into the note as payee, and the instrument had then 
been negotiated to Johnston, the defendant’s liability would have been 
exactly the same as that which it is now sought to enforce. If the 
defendant can now escape payment, it follows that a note cannot be 
safely taken by the payee, under such irregular indorsements, unless 
he interviews all the prior parties to the note to ascertain whether 
there is any secret understanding by any one that may affect his title. 
‘This would destroy for all practical purposes the liability which the 
statute intends to impose on the person who places his name on the 
back of a negotiable instrument. It would also tend to interfere with 
the policy of the law which seeks to protect the holder of commercial 
paper. Even if in certain cases a payee is not a holder, in due course, 
we are of opinion that under the facts before us Mr. Johnston is such 
holder.” 


The assignments of error are overruled, and the judgment is 
affirmed. 
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PAYMENT BY SAVINGS BANK ON FORGED DRAFT. 


Woah v. Bowery Savings Bank, New York Court of Appeals, January 14th, 1919. 
122 N. E. Rep. 235 


The mere fact that a person presenting a draft on a savings 
bank account has the pass-book in his possession will not protect 
the bank in making payment where the draft is forged, even 
though a rule printed in the pass-book provides that all payments 
made to persons producing pass-books shall be deemed valid. In 
such case the burden is on the bank to establish that it exercised 
ordinary care and diligence in making the payment. In this case 
it appeared that the plaintiff’s son stole her pass-book and with- 
drew $2,000 from the account on three forged drafts. A judgment 
in favor of the bank was reversed and a new trial ordered. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Ernestine Noah against the Bowery Savings Bank. From 
a judgment of the Appellate Division (171 App. Div. 912, 155 N. Y. 
Supp. 1128), affirming a judgment of the Trial Term, entered upon 
the verdict of a jury in favor of defendant, plaintiff appeals. Reversed, 
and new trial granted. 

Harold Nathan and Mortimer Brenner, both of New York City, for 
appellant. 

CRANE, J. On the 3d day of September, 1912, Ernestine Noah had 
to her credit in the Bowery Savings Bank the sum of $2,364.26. The 
passbook issued to the plaintiff showing this amount on deposit had 
printed upon it the following rule: 


“13. Should any depositor lose his book, he is required to give im- 
mediate notice thereof to the bank. Books must be presented to be 
written up before interest can be drawn. All payments made to per- 
sons producing deposit books shall be deemed good and valid pay- 
ments to depositors respectively.” 


The plaintiff’s son, Sidney Noah, stole his mother’s bank book and 
by forged orders drew out of this account $2,000, which he spent on 
himself. On September 3, 1912, he presented to the bank the pass- 
book and an order, purporting to be signed by the plaintiff, directing 
the bank to pay to Sidney Noah, or bearer, the sum of $300. On the 
16th day of September, 1912, he again presented the bank book and 
another order, purporting to be signed by the plaintiff, directing the 
bank to pay to Sidney Noah or bearer the sum of $500, and on the 
4th day of October, 1912, the order, presented with the bank book and 
apparently signed by the plaintiff, directed the bank to pay to Sidney 
Nichols, or bearer, the sum of $1,200. After certain questions were 
asked by the teller of Sidney Noah, and the signature on the orders 


NOTE.—For other similar decisions see Banking Law Journal Digest, §§ 423, 424. 











334 THE BANKING LAW JOURNAL 


compared with the genuine signature in the possession of the bank, the 
money was paid to the son and wrongfully used by him. 

Ernestine Noah claimed that she never authorized these withdraw- 
als, that her name was forged, and that she never received the 
money. Sidney Noah was indicted for forgery, pleaded guilty, and 
was sent to Elmira. The bank having refused to pay these moneys 
to the plaintiff on demand, she has brought this action. 

In her complaint, she alleges the amount on deposit as above stated, 
her demand for the payment of $2,000, and the refusal of the defendant 
to pay it. The defendant by answer admits the deposit, the demand, 
and its refusal to pay, and sets up the payments to Sidney Noah as a 
separate and complete defense. It may be doubtful whether the alle- 
gations of due care and diligence are sufficient, as the defendant mere- 
ly states that Sidney Noah made correct answers to the questions 
asked of the depositor when the deposit was made, and that the de- 
fendant exercised due diligence in examining the signature of said de- 
positor. There is no rule of law, that I know of, which makes the ask- 
ing of such specific questions and the examination of the signature 
a complete defense as a matter of law in all cases. Circumstances 
might require other things to be done to establish care and diligence. 
The defendant, instead of pleading that it took care to do a specific 
thing, should have pleaded that it did all things that a reasonably 
prudent person would have done under the circumstances and condi- 
tions presented. However, no question has been raised as to the 
pleadings, and the trial proceeded upon the theory that the defendant, 
in making payments to Sidney Noah, was bound to exercise reasonable 
care. 

The rule is well established that the bank cannot rely in making 
payment solely upon the possession and presentation of the bank book 
as stated in rule 13 above quoted, but must exercise ordinary care and 
diligence to ascertain that the person receiving the money is entitled 
to it. Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 995, 
69 L. R. A. 317, 105 Am. St. Rep. 720, 

On the trial the judge satisfactorily charged this rule of law, making 
it quite clear and plain, but fell into error in charging that— 


“The plaintiff has the burden of proof, and must prove to your satis- 
faction by a preponderance of evidence that the bank failed to exercise 
the ordinary care which they were required to exercise under the cir- 
cumstances of this case.” 


The action was for money which the defendant owed to the plain- 
tiff. The debt was admitted. The defense was payment to a third 
party under such circumstances of care and diligence as to relieve the 
bank from liability. The burden, therefore, was upon the bank to 
prove this defense, and that it exercised due care and diligence in 
making payment to Sidney Noah. Payment in a case like this is an 
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affirmative defense to be proved by the party alleging it. Conkling 
v. Weatherwax, 181 N. Y. 258, 73 N. E, 1028, 2 Ann. Cas. 740; Dow- 
ling v. Hastings, 211 N. Y. 199, 105 N. E. 194; Lerche v. Brasher, 
104 N. Y. 157, 10 N. E. 58. 

There is no fact in this action which should make it an exception to 
this general rule. The authorities involving the question of payment 
by savings banks also indicate that the burden of proving care and 
diligence is upon the defendant pleading it. In Gearns v. Bowery Sav- 
ings Bank, 135 N. Y. 557, 562, 32 N. E. 249, 250, it was said: 


“Tt is well settled, however, that payment made to a person who is 
not in fact entitled to draw the deposit, though he may have possession 
of the book and present it at the time of payment, will not discharge 
the bank, unless it exercised at least ordinary care and diligence in 
paying the money to the wrong person.” 


See, also, Allen v. Williamsburg Savings Bank, 69 N. Y. 314; Kum- 
mel v. Germania Savings Bank, 127 N. Y. 488, 28 N. E. 398, 13 L.R. A, 
786; Mahon v. South Brooklyn Savings Institution, 175 N. Y. 69, 72, 
67 N. E. 118, 119, 96 Am. St. Rep. 603. In the latter case the opinion 
contains this statement of the rule: 


“When through a depositor’s carelessness his bank book gets into 
the hands of a third person, who presents it to the bank, the latter may 
show its care and diligence in making payment to the person present- 


ing the passbook, and thus protect itself against a second demand for 
payment by the careless depositor.” 


How a jury may be impressed by the charge of a court as to the 
burden of proof, of course, no one knows except the jurors themselves, 
Upon whom rests the burden of proving a fact cannot be said to be 
immaterial, and frequently is of great moment. The only practical 
course to follow is to state clearly to a jury the law as it is. The error 
in this particular requires a new trial. 

There was also evidence admitted in this case which we think im- 
proper as bearing upon the question of the paying teller’s neglect. 
One William E. Knox, the comptroller of the Bowery Savings Bank, 
was made an expert witness as to the mental action of bank clerks. 
The depositor’s name was Ernestine; the @rder as presented by her 
son was signed Ernestina. After qualifying through an experience of 
years at the signature window and the examination of hundreds of 
names daily, the witness was asked this question: 

“Now, I ask you to tell us whether or not, in your opinion, if a de- 
positor opens an account in her name as ‘Ernestine’ somebody or other, 
and a draft is presented signed ‘Ernestina’ somebody or other, pur- 


porting to come from her, that that circumstance would tend to excite 
suspicion in the mind of the ordinarily competent signature clerk?” 


Over objection and exception the witness answered: 


“In my opinion it would not excite any suspicion.” 
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It will be noted that this witness is not asked, as an expert familiar 
with the banking business, to give the usual and ordinary methods em- 
ployed in the savings bank business in dealing with signatures and 
identification, but is asked his opinion regarding the mental operation 
of another; he is called upon to state what in his judgment would be 
the effect upon the mind of an ordinary bank clerk if the last letter 
of a name were wrong, and whether or not this circumstance would 
excite suspicion. This is carrying the rule of expert testimony too far. 
No authority can be found justifying such evidence. It was for the 
jury to say whether the clerks of the bank exercised care and whether 
if reasonably prudent they should have been suspicious. No expert 
could answer this question for them. Neither could he take up the 
evidence piece by piece and say just where suspicion would or should 
begin. 

This expert famiilar with the savings bank business could have 
stated the usual and customary method of dealing with signatures and 
the withdrawal of bank deposits. The manner in which signatures 
were examined and the questions which were usually asked of persons 
other than the depositor presenting money orders could have been tes- 
tified to. Also I take it the expert could have described the appear- 
ance of many signatures, for instance that it was not unusual for names 
to be signed by a mark or else improperly spelled, or as in this instance 
the last letter of the name unlike the last letter in the genuine signa- 
ture. Then he could have stated the practice of banks in such cases 
and the things done by the clerks to make reasonably sure that the 
withdrawal was authorized, or else that in such cases nothing was 
done. All these facts could have been laid before the jury, and it 
could then have drawn the conclusion whether the employees were 
careful or negligent. It was not for the expert to state his opinion 
on the given fact that the employee was careful, or, what amounts 
to the same thing, that he had no cause for suspicion. 

Evidence was offered through other witnesses to show the frequent 
differences in the spelling of the first name of depositors. The “t” of 
a name was sometimes rossed, and other times not. An “i” was 
sometimes dotted, and other times not. There was a difference fre- 
quently in the making of the letter “r,” and of the letter “e,” and of 
the letter “h.” The letter “d” was sometimes opened and sometimes 
closed. All of such differences appeared many times a day. The evi- 
dence does not disclose, however, what was customarily done in such 
cases, although it is fair to presume that the signatures were honored 
as genuine. Considering these differences and the practice of the 
bank in disregarding them without their ever being questioned, the 
jury might well say that no suspicion would arise in the mind of a 
careful paying teller by reason of the spelling of the name “Ernestine” 
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in this case. There was no occasion, however, for an expert to draw 
this conclusion for them. 

While the rule as to expert testimony has been frequently stated 
and is well understood, yet its application is sometimes difficult be- 
cause of varying facts and circumstances. No such difficulty, however, 
arises here. The authorities agree that, where the jury can form a 
proper conclusion after facts known only to experts have been dis- 
closed, it is the jury’s province to draw the conclusion. Dougherty 
v. Milliken, 163 N. Y. 527, 57 N. E. 757, 79 Am. St. Rep. 608; Van 
Wycklen v. City of Brooklyn, 118 N. Y. 424, 429, 24 N. E. 179, 180. 
This latter case contains a statement of the rule quoted in many of 
the cases: 


“While it is no longer a valid objection, to the expression of an opin- 
ion by a witness, that it is upon the precise question which the jury 
are to determine. (Transportation Line v. Hope, 95 U. S. 297 [24 L. 
Ed. 477]; Bellinger v. N. Y. C. R. R. Co., 23 N. Y. 42; Cornish v. 
Farm B. F. Ins. Co., 74 N. Y. 295), evidence of that character is only 
allowed when, from the nature of the case, the facts cannot be stated 
or described to the jury in such manner as to enable them to form an 
accurate judgment thereon, and no better evidence than such opinions 
is attainable (Ferguson v. Hubbell, 97 N. Y. 507 [49 Am. Dec, 544}; 
Schwander v. Birge, 46 Hun, 66; Greenl. on Ev. vol. 1, § 440, and 
note.)” 


See, also, McCarragher v. Rogers, 120 N. Y. 526, 24 N. E. 812; 
Schutz v. Union Railway Co., of New York City, 181 N. Y. 33, 73 
N. E. 491; People v. Underhill, 142 N. Y. 38, 36 N. E. 1049. 

The’ methods and procedure of banks in dealing with questioned 
money orders could have been easily explained to the jury, so as to 
enable them to determine for themselves the question of reasonable 
care and diligence. Lack of suspicion cannot always be the determi- 
native factor in paying out a depositor’s money. Reasonable care 
might demand a suspicion where from habitual indifference none in 
fact existed. 

What we have here stated also applies to these questions asked of 
the assistant paying teller: 


“Q. Mr. Robertson, in your opinion, would it excite any suspicion 
in the mind of an ordinarily competent test clerk that three or four 
withdrawals were made within one month on an account upon which 
there had been no previous withdrawals for some time? * * * 

“Q. In your opinion, would it excite any suspicion in the mind of 
an ordinarily competent test clerk that the whole of an account were 
withdrawn, after there had been no withdrawals for some time?” 


The objections to these questions should have been sustained. 

As there is to be a new trial of this case, it may be well to call atten- 
tion to another ruling which was erroneous. The plaintiff called the 
paying teller of the Coal & Iron National Bank, and asked him a ques- 
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tion as an expert similar to that asked by the defendant of its experts 
as above given, and which was equally objectionable. Being incom- 
petent, as we have stated, the court could properly have excluded it. 
The ruling made, however, was as follows: 


“The court holds that the witness has qualified as an expert on hand- 
writing, but has not qualified as an expert as to the degree of care 
that should be exercised by a teller in a savings bank.” 


If this meant that officials from banks of deposit qualified as experts 
could not give the usual and customary methods used in such banks 
for comparing signatures or detecting forgeries we think this a too 
narrow limitation. The custom which is followed in all the banks in 
the city of New York—deposit or savings—could properly be shown 
in order to determine the care used in this instance. 

It follows from what is here stated that the judgment appealed from 
must be reversed, and a new trial granted. 


HOLDER IN DUE COURSE OF CHECK. 


Hudson Boiler Manufacturing Company v. Cardillo, New York Supreme Court, 
February 10th, 1919. 174 N. Y¥. Supp. 638. 


The fact that the purchaser of a check receives it four days 
after its date does not put him upon notice and does not open the 
check to defenses good as between the drawer and payee. It was 
also held in this case that the standing of the purchaser as a holder 
in due course was not affected by the fact that there were two 
small marks in red ink alongside the drawer’s signature. These 
red marks, it appeared, had been placed on the check at the 
drawer’s request by an official of the payee bank as notice to the 
cashier not to pay the check until hearing further from the drawer. 

Appeal from Municipal Court, Borough of Manhattan, Third Dis- 
trict. 

Action by the Hudson Boiler Manufacturing Company, Incorpo- 
rated, against Joseph Cardillo. From a judgment for defendant, plain- 
tiff appeals. Judgment reversed, and judgment directed in favor of 
plaintiff. 

Argued January term, 1919, before GUY, BIJUR, and MULLAN, JJ. 

Gustave Morris, of New York City, for appellant. 

Achille J. Oishei Hoschek, of Brooklyn, for respondent. 

GUY, J. The action was brought on a check against the maker by 
an innocent holder for value. The check was drawn on September 
20, 1918, was transferred to plaintiff on September 24th, present 
by him for payment on September 25th, and payment then refused. 
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At the time of the transfer to plaintiff the check bore two very small 
red marks alongside the signature, which had been placed there at 
defendant’s request by an official of the bank as notice to the cashier 
not to pay the check before hearing further from the maker. 

Defendant’s proof establishes that the check was obtained by the 
payee from the maker by false representations as to moneys due him 
for work ; that it was given to the payee by the maker, with the under- 
standing that it should not be used until they had gone over the ac- 
counts; that subsequently the payee and maker went over the ac- 
counts, and it was disclosed that, instead of the maker owing money 
to the payee, the payee had been overpaid by a considerable amount 
before the giving of the check; that the payee was then notified not 
to use the check, and agreed to return the same to the maker, There 
was no consideration for the check, and a perfect defense existed 
as between the maker and the payee. 

The learned trial judge held that the plaintiff was put upon 
inquiry and chargeable with notice of the possible equities by reason 
of the fact that the check was dated four days before the date when 
it was transferred to plaintiff. The contrary seems to be the rule 
established by the authorities. Fealey v. Bull, 163 N. Y. 403, 57 N. 
E. 631; Bull v. Bank of Kasson, 123 U. S. 105, 8 Sup. Ct. 62, 31 
L. Ed. 97; Ames v. Meriam, 98 Mass. 294; Carroll v. Sweet, 128 
N. Y. 19, 27 N. E. 763, 13 L. R. A. 43. Nor do we think the presence 
of small marks in red ink upon the check near the signature was 
sufficient to put a purchaser for value upon inquiry. 

The judgment must be reversed, and judgment directed in favor of 
plaintiff, with $30 costs in this court and costs in the court below. 
All concur. , 


RIGHTS OF BANK WHERE FUNDS EMBEZZLED BY 
EMPLOYE. 


Metropolitan Trust Company v. Federal Trust Company, Supreme Judicial Court of 
Massachusetts, March ist, 1919. 122 NW. E. Rep. 413. 


A bookkeeper employed by the defendant bank, after having 
wrongfully taken from the bank a large sum of money, con- 
spired with a bookkeeper of the plaintiff bank to defraud the lat- 
ter. The fraud was accomplished by means of a check on the 
plaintiff bank, forged by the defendant’s bookkeeper, the trans- 
action being concealed from the officials of both banks by means 
of false entries by the bookkeepers in their respective ledgers. 
The check was paid and the defendant’s bookkeeper used part of 
he proceeds to make good his peculations from the defendant 
bank. It was held that under these circumstances the defendant 
bank did not acquire good title to the money as against the plain- 
tiff and that the latter could recover it back. 
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Appeal from Superior Court, Suffolk County; Wm. Cushing Wait, 
Judge. 

Bill in equity by the Metropolitan Trust Company against the 
Federal Trust Company, Arthur E, Abbott, and Albert Eugene Wood. 
From decree for plaintiff, defendant trust company appeals. Decree 
ordered affirmed. 

James E. Cotter and Jos. P. Fagan, both of Boston, for appellant. 

Harold Williams, Jr., of Boston (Barker, Wood & Williams, of 
Boston, of counsel), for appellee. 

BRALEY, J. The bill having been taken for confessed against 
the individual defendants, the trust company appealed from the decree 
establishing the plaintiff’s claim. The plaintiff within the issue raised 
by the pleadings was properly allowed to show all of the various finan- 
cial transactions with which Abbott, the defendant’s employe, had 
been connected, even if in some instances their bearing on his defalca- 
tions may have been somewhat remote. The extent of the inquiry into 
collateral or immaterial matters also was largely within the discretion 
of the judge, which does not appear to have been exercised to the 
defendant’s prejudice, and on going over the record, it is manifest, 
that all the material facts are supported by evidence to the admission 
of which no exceptions were saved. 

While the testimony was taken by a commissioner, the thirty-six 
findings made by the judge not appearing to have been plainly wrong 
are to be treated as conclusive. It is found that Abbott employed as 
a bookkeeper by the defendant trust company, hereafter referred to 
as the defendant, begun systematically to steal from his employer, and 
by a series of false entries succeeded in concealing his withdrawals 
until he had abstracted “$11,800,” when he became acquainted with 
one Wood, employed by the plaintiff as a bookkeeper. The two then 
planned a scheme to defraud their respective employers, and as a 
result of their misdoings the present suit was brought after the plain- 
tiff discovered that it had been defrauded of “$15,000” through the 
payment of a check for that amount forged by Abbott. The trans- 
actions by means of which the plaintiff’s money was obtained do not 
appear to have been very much if at all in controversy. Abbott made 
fictitious entries on the defendant’s ledger as of a certain date credit- 
ing various depositors with an aggregate amount of “$15,000.” By the 
use of these fictitious entries of deposits, fraudulent withdrawals of 
money by him and previously charged against the same depositors 
were balanced and the shortage concealed. If Abbott, however, in 
confederacy with Wood could obtain “$15,000” from the plaintiff he 
would be able to make good his defalcations. He accordingly forged 
a check for “$15,000” drawn on the plaintiff in the name of a de- 
positor whose account was in that part of the ledger over which Wood 
had supervision, and Wood knowing that a check of this character 
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would be presented took care to intercept it so that the fraud would 
not be discovered by any of the plaintiff’s officers. A bundle of, 
checks came into the plaintiff’s banking house from the clearing 
house on May 11, 1917, and Wood, who had been informed by Abbott 
that the check in question had been drawn, was awaiting its appear- 
ance, and, finding it on top of the bundle, at once placed the check 
at the bottom, and after calling it off to the boy who ran the adding 
machine put it in his pocket. It never was seen thereafter by any of 
the plaintiff’s employes except Wood, who in the afternoon of the 
same day gave thé check to Abbott, and there is no evidence showing 
what disposition Abbott made of it. It is unnecessary to describe 
the method whereby Wood sought to cover up his own wrongdoing, 
or the plaintiff’s detection of his conduct, or to comment further on 
the way in which Abbott accomplished his purpose. The result is 
plain. The defendant has in its possession “$15,000” of the plaintiff’s 
money for which it has given no equivalent to the plaintiff. It more- 
over has neither paid, nor is it under any liability to pay any person 
whatsoever the whole or any part of the amount. But notwithstand- 
ing these facts the defendant contends, that not having been negligent 
and having acted in good faith it can retain the money in satisfaction 
of Abbott’s defalcations, especially as it never received notice under 
the rules of the clearing house that the check was not good. 

It is argued; that the effect of the transaction is the same as if 
Abbott himself had gone to the plaintiff and obtained payment of 
the check from a teller acting in collusion with him, and then had 
paid the money to the defendant who received it in good faith, and 
in satisfaction of his own defalcation. But under the doctrine of 
Atlantic Cotton Mills v. Indian Orchard Mills, 147 Mass, 268, 276, 17 
N. E. 496, 9 Am. St. Rep. 698, if Abbott was a defaulter and his def- 
alcation was at the time of the transaction unknown and unsus- 
pected by the defendant when he stole the plaintiff’s money and placed 
it with the defendant’s funds to cancel and make good his. own 
peculations, and no other officer or employe knowing the facts the 
defendant retained the money as its own, it did not thereby acquire 
a good title to the money as against the plaintiff the true owner, but 
the latter can recover the money back. Indian Head National Bank 
v. Clark, 166 Mass. 27, 31, 43 N. E. 912; St. Jean Baptiste Societe v. 
Worcester Inst. for Savings, 228 Mass. 556, 117 N. E, 921. The case 
of Craft v. South Boston R. R., 150 Mass. 207, 22 N. E. 917, 5 L. 
R. A. 716, 15 Am. St. Rep. 185, cited by the defendant, calls for no 
comment. It is not an authority supporting the defendant’s conten- 
tion, as fully explained in Newell v. Hadley, 206 Mass. 335, 345, 
92 N. E. 507, 29 L. R. A. (N. S.) 908. The defendant furthermore, if 
it claims the benefit of Abbott’s fraud practiced upon the plaintiff, 
must in addition accept the. burden of Abbott’s guilty knowledge. 





342 THE BANKING LAW JOURNAL 


Atlantic Bank v. Merchants’ Bank, 10 Gray, 532; Newell V. Hadley, 
supra; St. Jean Baptiste Societe v. Worcester Co. Inst. for Savings, 
228 Mass. 556, 562, 117 N. E. 921. And the cases of Kelley v. Lindsey, 
7 Gray, 287, Railroad Nat. Bank v. Lowell, 109 Mass. 214, and 
Agawam National Bank v. South Hadley, 128 Mass. 503, on which it 
further relies are not in point. 

The defendant finally contends that it is exonerated under a rule 
of the clearing house, that “all checks, drafts, notes or other items 
sent through the clearing house and found not good, missent, lacking 
indorsement or otherwise irregular, shall be returned directly to the 
bank from which they were received, and the bank shall immediately 
refund to the bank returning the same, in specie or legal tender notes 
the amount received through thé clearing house for said items thus 
returned to it. Except on Saturdays alk such returned items shall be 
delivered not later than 1 o’clock p. m., and Saturdays not later than 
12 o’clock noon.” The right of return secured by this rule “is a 
special provision in compensation for payment without inspection.” 
But where the discovery of the forgery as in the present case was 
not made in time to enable the plaintiff to return the check as of 
absolute right under the rule, “the case must stand as if payment 
had been made directly at the plaintiff’s counter in the ordinary way.” 
National Bank of North America v. Bangs, 106 Mass. 441, 443, 8 
Am. Rep. 349; Jordan-Marsh Co. v. National Shawmut Bank, 201 
Mass. 397, 87 N. E. 740, 22 L. R. A. (N. S.) 250. If thus treated it is 
settled that the plaintiff’s failure to comply with the rule is under 
the circumstances shown by the record no bar to the maintenance 
of the bill. Merchants’ National Bank v. National Bank of the Com- 
monwealth, 139 Mass. 513, 2 N. E. 89; Minneapolis National Bank v. 
Holyoke National Bank, 182 Mass, 130, 65 N. E. 24, 94 Am. St. Rep. 
637. We discover no error of the trial court in the rulings of law, 
and the plaintiff being entitled to full restitution the decree should 
be affirmed with costs of the appeal. 

Ordered accordingly. 


SUFFICIENCY OF DESCRIPTION IN CHATTEL 
MORTGAGE. 


Simmons v. Carroll, Supreme Judicial Court of Massachusetts, March 5th, 1919. 
122 N. E. Rep. 408. 


A chattel mortgage described the mortgaged property as “One 
horse, one milk wagon, two buggies, two harnesses, ten cows, two 
hundred fowls.” It appeared that the mortgagor had property 
of this kind on his premises, and there was no evidence that he 
had any other property of a similar kind. It was held that, while 
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the description was very general, it was not so indefinite as to 
render the mortgage invalid. Consequently the mortgagee was 
entitled to recover against a deputy sheriff who levied an attach- 
ment against the property in question. 


Exceptions from Superior Court, Franklin County; Jos. F. Quinn, 
Judge. 

Action of tort by Hattie E. Simmons against Michael W. Carroll. 
Verdict for plaintiff, and defendant excepts. Exceptions overruled. 

Fredk. L. Greene, of Greenfield, for plaintiff. 

Jos. P. Carney and Herbert W. Blake, both of Gardner, for defend- 
ant. 

CARROLL, J. This action is brought by the mortgagee of personal 
property against a deputy sheriff who attached the property covered 
by the mortgage. Many of the material facts are to be found in Has- 
kell v. Carroll, 122 N. E. 407. In the superior court the judge found 
that the mortgage was valid; that the plaintiff made a demand on the 
defendant for the payment of the amount due under the mortgage, 
which demand was not complied with; that the failure to enter the 
writ dated January 31, 1916, made the defendant a trespasser ab initio; 
that the second writ, dated February 7, 1916, summoning the plaintiff 
as trustee and returnable in Worcester county, did not give the de- 
fendant authority to make the attachment; and that neither on Feb- 
ruary 7, when the second writ was served, nor on February 21, 1916, 
the date of the third writ, was the property in the possession of the 
mortgagor, and found for the plaintiff. 

The mortgage covers “one horse, one milk wagon, two buggies, two 
harnesses, ten cows, two hundred fowls, including hens, roosters and 
chickens.” The defendant contends that the mortgage is invalid be- 
cause the description is too vague. A general description in a mort- 
gage of personal property, such as “stock, tools and chattels belonging 
to me, in and about the wheelwright’s shop occupied by me,” has been 
held not to be so vague as to render a mortgage invalid, although the 
identity of the property could be determined only by parol evidence. 
Harding v. Coburn, 12 Metc. 333, 334, 46 Am. Dec. 680. It does not 
appear as a part of the description of the property where it was situ- 
ated when the mortgage was executed, but the instrument provides 
that the mortgagor was not to remove the property from Orange with- 
out the written consent of the mortgagee; and the auditor found that 
when the mortgage was given there was on the mortgagor’s premises 
property of the kind described in the mortgage and that there was 
no evidence that the mortgagor had any other property of a similar 
kind. On this evidence, although the description was very general, 
the property: was sufficiently identified, and the failure more specifical- 
ly to describe it did not render the mortgage invalid. Harding v. Co- 
burn, supra; Goulding v. Swett, 13 Gray, 517. 
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The defendant cannot justify under the first writ dated January 31, 
1916. That writ was never entered in court and in the absence of a 
waiver the defendant became a trespasser ab initio. Shapira v. Wal- 
ker, 225 Mass. 451, 114 N. E. 668. 

There was no error in the demand made on the defendant by the 
plaintiff, dated February 2, 1916. It was a sufficient compliance with 
the statute, and the defendant by failing to comply with it became 
liable to the plaintiff. Hanly v. Davis, 166 Mass, 1, 43 N. E, 523. 

The second writ affords no justification to the defendant: as pointed 
out in Haskell v. Carroll, when the property was attached under this 
writ and the mortgagee summoned as trustee the property was not 
in the possession of the mortgagor, but was held by the defendant’s 
keeper. And for the same reason the third writ does not justify the 
defendant’s acts. There was no valid attachment under the second 
and third writs because the property was not in the possession of the 
mortgagor. Even if the court erred, which we do not mean to inti- 
mate, in refusing the request of the defendant that the trustee process 
returnable in Worcester county was not void, but only voidable, the 
defendant was not harmed by this refusal; the attachment was void 
for other reasons, and precept did not protect him. 

We do not think it necessary to discuss the remaining requests, and 
see no error in refusing them. 

Exceptions overruled. 


LIABILITY OF BANK ISSUING DRAFT WHICH IS 
PAID ON FORGED INDORSEMENT. 


Foege v. Merchants’-Laclede National Bank, St. Louis, Mo., Court of Appeals, 
February 25th, 1919. 208 8S. W. Rep. 854. 


The defendant bank sold to the plaintiff a draft on New York 
payable to the order of a mining company. This draft was subse- 
quently paid by the drawee on a forgery of the payee’s indorse- 
ment. It was held that while the plaintiff might have a cause of 
action against the drawee bank, and while that bank might be able 
to recover from the defendant bank, the plaintiff had no claim 
against the defendant. 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

“Not to be officially published.” 

Action by Johanna Foege against the Merchants’-Laclede National 
Bank. Judgment for defendant, and plaintiff appeals. Affirmed. 

John C. Robertson and Jos, F. Dixon, both of St. Louis, for appel- 
lant. ' 

A. & J. F. Lee and James A. Waechter, all of St. Louis, for re- 
spondent. 
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ALLEN, J. This is an action whereby plaintiff seeks to recover 
from the defendant bank the sum of $2,000 as for money had and re- 
ceived. Upon the trial below, before the court and a jury, plaintiff, 
at the close of her case, was forced to an involuntary non-suit and after 
an unsuccessful motion to set aside the nonsuit she has brought the 
case here by appeal. 

The evidence adduced by plaintiff, together with a stipulation of 
counsel filed in the cause, shows that the defendant is a banking cor- 
poration in the city of St. Louis, and that on and prior to May 6, 
1905, plaintiff had on deposit with defendant to her credit a sum of 
money in excess of $2,000, subject to be withdrawn by her checks; 
that on the last-mentioned date plaintiff drew her check on defendant 
for the sum of $2,000, and directed defendant to issue and deliver to her 
“its draft on New York” for said sum in favor of “Lucky Star Mines 
Company,” as payee; and that defendant accordingly issued a draft of 
this character, payable as aforesaid, delivered the same to plaintiff, and 
charged her account with the amount thereof. It is said that there was 
no company or corporation in existence named “Lucky Star Mines Com- 
pany,” the name given by plaintiff to defendant, but that there was then 
in existence a mining corporation of Colorado named “Lucky Star Gold 
Mines Company,” and that plaintiff intended that the draft be made 
payable to the order of that company. This instrument was drawn by de- 
fendant upon the National Bank of Commerce in New York City, with 
which bank the defendant kept funds on deposit. The evidence shows 
that plaintiff intended to purchase stock in the Lucky Star Gold Mines 
Company, and that she delivered the draft to one Richardson, to be de- 
livered to one Cook; plaintiff believing as she says, that Cook was the 
treasurer of that company. It was so delivered to Cook, who indorsed 
it “Lucky Star Mines Co., E. H. Cook, Treasurer,” deposited it with the 
National Bank of Decatur, IIl., and received the proceeds thereof. The 
instrument was indorsed by the National Bank of Decatur to the order 
of the First National Bank of New York, and in due course was pre- 
sented to the National Bank of Commerce in New York, where it was 
paid and the amount thereof charged against defendant’s deposit with that 
bank, and in due course it was returned by the last-mentioned bank to the 
defendant as a paid draft. The instrument itself was not introduced in 
evidence. From the testimony at the trial it appears that plaintiff's 
signature, or what purported to be her signature, appeared somewhere 
upon the back thereof; but when it was placed there, and for what pur- 
pose, does not appear. 

Plaintiff called as a witness one Cheney, who had been president of 
the Lucky Star Gold Mines Company, which in the meantime had lost 
its property and had become defunct. This witness testified that one 
Duncan was elected treasurer of the corporation, and that he did not recol- 
lect that any other treasurer was ever elected; that he believed that Dun- 
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can was treasurer in May, 1905; and that he had no knowledge that Cook 
ever held such office, or was authorized to act in such capacity. When 
asked if the mining company received the draft for $2,000, he said that 
he did not recollect ever seeing the draft. According to the testimony 
of plaintiff, she purchased this stock through her friend Richardson, upon 
an agreement signed by Cook and one Alexander, guaranteeing her cer- 
tain dividends thereon. The stock which she intended to purchase was 
in fact issued in her name by the Lucky Star Gold Mines Company, and 
she received and retained it, and it appears that four or five payments 
were made to her as dividends, by personal checks of Alexander or Cook. 

It seems that this is the third action instituted by plaintiff against this 
defendant on account of the transaction here involved; each of the prior 
actions having been disposed of by a voluntary dismissal or nonsuit. 

The theory of learned counsel for plaintiff, appellant here, appears to be 
that the draft in question was paid upon a forged indorsement, and that 
in consequence thereof defendant became liable to plaintiff for the amount 
thereof; and in this connection a number of cases are cited in appellant’s 
brief, holding that a bank upon which a check or bill is drawn is liable 
to the drawer or payee thereof if it pays the same on a forged indorse- 
ment. Obviously authorities of this character are here without applica- 
tion. The draft delivered by defendant to plaintiff, in consideration of 
plaintiff’s check for $2,000 drawn on her funds on deposit with defendant, 
was in effect nothing more than a check drawn by defendant on the Na- 
tional Bank of Commerce in New York in which institution defendant 
maintained a deposit. See section 10155, Rev. Stat. 1909. The contract 
or undertaking of defendant, so far as here involved, was merely that 
the instrument would be paid by the drawee, the National Bank of Com- 
merce of New York, upon presentment; defendant guaranteeing that it 
had and would keep funds on deposit with the drawee sufficient for this 
purpose. See section 10031, Rev. Stat. 1909; 7 Cyc. 842. It was no 
part of the contract or undertaking of the respondent bank to see that this 
instrument came into the hands of the payee, or that the indorsements 
placed thereon prior to presentment were genuine. Defendant issued the 
draft or check as directed by plaintiff, and plaintiff, through her agent, 
Richardson, delivered it to Cook. If indeed, Cook had no authority to 
indorse it as treasurer of the mining company, and the proceeds did not 
reach that ‘company, liability by reason of payment on such indorsement 
cannot be successfully asserted against this defendant. It may be that 
the drawee thus became liable, with recourse against the Decatur bank, 
which guaranteed prior indorsements; but that question is not here. 

The action sought to be maintained, to wit, 6ne for money had and re- 
ceived, proceeds upon the theory that defendant has $2,000 of plaintiff’s 
money, which in equity and good conscience it should not be allowed to 
retain. Manifestly no such showing is made as will entitle plaintiff to 
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maintain the action, and the trial court did not err in peremptorily direct- 
ing a verdict for defendant. 

It follows that the judgment below should be affirmed ; and it is so or- 
dered. 


DISMISSAL OF NATIONAL BANK CASHIER DURING 
PERIOD OF EMPLOYMENT. 


First National Bank of Colquitt v. Miller, Georgia Court of Appeals, February 
18th, 1919. 98 S. E. Rep. 402. 


Under the National Bank Act, cashiers of national banks hold 
office subject to dismissal at the pleasure of the board of directors. 
Where the cashier of a national bank is elected for a fixed time, and 
is dismissed prior to the expiration of the period for which he was 
employed, he cannot recover his wages for the unexpired period, even 
though dismissed without cause. 


Error from City Court of Miller County; Ben M. Turnipseed, Judge. 

Suit by J. M. Miller against the First National Bank of Colquitt. Gen- 
eral demurrer to petition overruled, and defendant excepts and brings 
error. Reversed. , 

N. L. Stapleton and P. D. Rich, both of Colquitt, for plaintiff in error. 

B. B. Bush, of Tucson, Ariz., and B. W. Fortson, of Arlington, for de- 
fendant in error. 

BLOODWORTH, J. Plaintiff sued the First National Bank of Col- 
quitt, alleging: 

That it “is a corporation organized under and by virtue of the laws of 
the United States”; that plaintiff was “employed by said bank by and 
through its board of directors to serve them in the capacity of cashier for 
the year 1917”; that “he served as such cashier and performed all the 
duties of such cashier, as he was employed to do, until a few days before 
June 1, 1917, at which time he was discharged by said bank without any 
legal cause or right, but that said bank paid your petitoiner for services 
rendered up to June 1, 1917”; that “since June 1, 1917, and up to October 
1, 1917, he has made continuing tender of his services to said bank” ; that 
“during said four months he has been out of employment through no fault 
of his, but on account of the illegal breaking of the contract by said bank.” 


Plaintiff prayed for judgment for the amount of his services for four 
months. A general demurrer to the petition was overruled, and the de- 
fendant excepted. 

Defendant in error insists that the question at issue should have been 
raised by special plea and not by demurrer. This contention is without 
merit. In Case v. First National Bank of the City of Brooklyn, 59 Misc. 
Rep. 269, 109 N. Y. Supp. 1119, where practically the same question was 
at issue, the first headnote is as follows: 
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“As courts must take judicial notice of general laws of the United 
States, defendant’s claim, depending on such a law, as the complaint does 
not state a cause of action, is properly raised by demurrer.” 


Under the pleadings in this case, the question to be determined is 
whether a cashier of a national bank, who is employed for a year and 
discharged before the expiration thereof, can recover this salary from the 
date of his discharge to the end of the year, or until he obtains employ- 
ment prior thereto? The determination of this question turns upon the 
construction of the following section of the United States Revised Stat- 
utes, to wit: 


“Fifth. To elect or appoint directors, and by its board of directors to 
appoint a president, vice president, cashier, and other officers, define their 
duties, require bonds of them and fix the penalty thereof, dismiss such 
officers or any of them at pleasure, and appoint others to fill their places.” 
Act June 3, 1864, c. 106, § 8, 13 Stat. p. 101; Rev. St. U. S. p. 993, § 
5136 (U. S Comp. St. 1901, pp. 3455, 3456; U. S. Comp. St. § 9661). 


From this section it is clear that a cashier of a national bank is an 
“officer” thereof. In Harrington v. First National Bank of Chittenango, 
1 Thomp. & C. (N. Y.) 361, the headnote says: 


“A national bank cannot hire one of its officers for a specified time.” 


In Westervelt v. Mohrenstecher, 76 Fed. 118, 22 C. C. A. 93 (34 L. 
R. A. 477), the first and second headnotes are as follows: 


“The office of cashier of a national bank is not an annual office, but 
the term of the incumbent continues until he resigns or until he is removed 
or a successor is appointed by the board of directors of the bank. 

“Since the national bank act expressly provides that the cashier of a 
national bank shall hold his office subject to the pleasure of the board of 
directors, a by-law providing that a cashier shall hold his office for one 
year, and shall be elected annually, is nugatory, as is a reappointment in 
accordance with such by-law at the beginning of each year.” 


In the decision in that case Circuit Judge Sanborn said: 


“The act of Congress under which this bank was organized provided 
that its board of directors might appoint a cashier, require bonds of him, 
and fix the penalty thereof, and dismiss him at pleasure, and appoint an- 
other to fill his place. Its articles of association provided that the board 
might appoint a cashier, fix his salary, and continue him in office, or dis- 
miss him, as in the opinion of a majority of the board the interests of 
the association might require. It is plain that, in the absence of any other 
regulations, a cashier once appointed under this act of Congress and these 
articles of association would hold his office until he resigned, or until the 
board of directors * * * dismissed him. A subsequent appointment 
of the same man to the same office would have ‘no more effect upon him, 
or upon the term of his office, than a second deed to the same property 
by one who had already conveyed it to the same grantee would have. 
The only act of the board of directors that could affect the tenure of his 
office, under the act of Congress, would be his dismissal. It is, however, 
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contended that the by-laws (which provided that the cashier should be 
elected at the annual meeting in January in each year, should give a bond 
in the sum of $10,000, and should hold his office for one year, and until 
his successor was elected and qualified) made this an annual office, and 
limited the term of the office of this cashier to the unexpired portion of 
the year for which his predecessor, Vieths, was elected. But how could 
the by-laws of this bank repeal or modify the act of Congress and the 
articles of association under which they were enacted? The act of Con- 
gress expressly fixed the tenure of office of the cashier of this bank. It 
expressly provided that the board of directors might dismiss the cashier 
and certain other officers, or any of them at pleasure and appoint others 
to fill their places.’ It provided that this cashier should always hold his 
office subject to instantaneous removal at the pleasure of the board of di- 
rectors. Nor is it at all probable that this provision of the National Bank 
Act was inserted without purpose or consideration. Observation and ex- 
perience alike teach that it is essential to the safety and prosperity of 
banking institutions that the active officers, to whose integrity and discre- 
tion the moneys and property of the bank and its customers are intrusted, 
should be subject to immediate removal whenever the suspicion of faith- 
lessness or negligence attaches to them. High credit is indispensable to 
the success and prosperity of a bank. Without it, customers cannot be in- 
duced to deposit their moneys. When it has once been secured, and then 
declines, those who have deposited demand their cash, the income of the 
bank dwindles, and often bankruptcy follows. It sometimes happens that, 
without any justification, a suspicion of dishonesty or carelessness attaches 
to a cashier or a president of a bank, spreads through the community in 
which he lives, scares the depositors, and threatens immediate financial 
ruin to the institution. In such a case it is necessary to the prosperity 
and success—to the very existence—of a banking institution and the 
board of directors should have power to remove such an officer, and to 
put in his place another, in whom the community has confidence. In our 
opinion, the provision of the act of Congress to which we have referred 
was inserted, ex industria, to provide for this very contingency. In any 
event, it is here, and it clearly provides that the cashier of a national bank 
may be dismissed at the pleasure of the board of directors, and that it 
may appoint, not the same man again, but another in his place. National 
banks are the creatures of the act of Congress. Under familiar principles 
they have no powers beyond those expressly granted, and those fairly 
incidental thereto. The Omaha Bridge Cases, 10 U. S. App. 98, 174, 2 
C. C. A. 174, 51 Fed. 309; Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. 
Co., 2C. C. A. 174, 230, 51 Fed. 309, 316. It follows from this principle 
that, since the act of Congress expressly provides that the cashiers of 
national banks should hold their offices subject to the pleasure of the board 
of directors, neither the bank nor its board can make time contracts or 
appointments in violation of that provision. Harrington v. Bank, 1 
Thomp. & C. [N. Y.] 361; Boone, Banking, § 353; Ball, Banks, 65. What, 
then, is the effect of these established rules upon the by-laws of this bank? 
It is that that part of these by-laws which provides that the cashier shall 
hold his office for one year, and that he shall be elected annually, must fall, 
and the cashier of the bank must hold his office under the act of Congress, 
subject to immediate removal at the pleasure of the board of directors, 
until he resigns or is removed.” 


In the above quotation it is distinctly stated that: 
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“Tt is plain that, in the absence of any other regulations, a cashier once 
appointed under this act of Congress and these articles of association 
would hold his office until he resigned, or until the board of directors 
of the bank dismissed him. * * * But how could the by-laws of this 
bank repeal or modify the act of Congress and the articles of association 
under which they were enacted? The act of Congress expressly fixed the 
tenure of office of the cashier of this bank. It expressly provided that the 
board of directors might dismiss the cashier and certain other officers ‘or 
any of them at pleasure and appoint others to fill their places.’ It pro- 
vided that this cashier should always hold his office subject to instantane- 
ous removal at the pleasure of the board of directors.” (Italics ours.) 


The first headnote in London v. City of Franklin, 118 Ky. 105 (80 S. W. 
514), is as follows: 


“Ky. St. 1903, § 3619, providing that the marshal and certain other 
city officers shall be appointed for a term of two years by the city coun- 
cil, but may be removed at the pleasure of the city council, does not limit 
the power of such council to removals for cause only.” 


In the opinion of the court, which was written by Judge Hobson, is 
the following (118 Ky., 108, 80 S. W. 514): 


“Tt is insisted for appellant that under the constitutional provision offi- 
cers of cities and towns may be only removed for cause, and that section 
3619 of the statute, above quoted, must be construed to refer only to 
removals for cause, or, if not so construed, is unconstitutional. The lan- 
guage of the statute is that the officers named may be removed at the 
pleasure of the city council. These words have a well-defined legal mean- 
ing. The right to remove at pleasure is an entirely different thing from 
the right to remove for cause. To hold that the statute only authorizes 
the council to remove for cause would be to deny the words used by the 
Legislature their ordinary meaning. This cannot be done.” 


See, also, Rogers v. Congleton (Ky.) 84 S. W. 521; Stebbins v. Police 
Commissioners of City of Springfield, 196 Mass. 365, 82 N. E. 42; Com- 
monwealth v. McGann and another, 213 Mass. 213, 100 N. E. 355. 

Applying the principles anounced in the foregoing cases, it is apparent 
that the National Banking Law gives to the directors of national banks the 
authority “at pleasure” and without cause to dismiss cashiers and other 
officers, and all resolutions and by-laws of the directors in conflict with 
this law are void. There is no conflict in the decisions above referred to 
and the decision in Rankin v. Tygard, 198 Fed. 795, 799, 119 C. C. A. 
591, 595. In the opinion in that case Sanborn, Circuit Judge, said: 


“An election or appointment to an official position for a fixed term is, 
it is true, inconsistent with a removal during the term without cause, in 
the absence of a precedent reservation of the right to make such a re- 
moval during the term. But an election or appointment to the office for 
a specified term, subject to the precedent expressed condition that the 
elective or appointive power may remove at will at any time during the 
term, is consistent with such a removal without cause, and it is as much 
an election or appointment for a legal term as an election or appointment 
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without such a reservation. It is an election or appointment for a fixed 
term, subject to recall, and the legal term is the time the person elected 
or appointed will hold his office if the power to recall is not exercised.” 

Indeed, instead of being in conflict with the decisions referred to above, 
it supports them, and is in thorough accord with what is decided in the 
instant case. The board of directors of the First National Bank of Col- 
quitt having no authority to employ a cashier for any fixed term, and the 
law providing that they could dismiss the cashier “at pleasure,” the pe- 
tition set out no cause of action, and the court erred in overruling the 
demurrer thereto. 

Judgment reversed. 


RIGHTS OF PERSON DELIVERING CHECK FOR 
COLLECTION. 


Estatio v. O'Hara, New York Supreme Court, March 6th, 1919. 174 N. ¥. Supp. 608. 


The plaintiff received from his savings bank a check payable to 
his order for the amount of his deposit. He indorsed it and de- 
livered it to the defendant, who told him he could get the money by 
coming back the next day. Afterwards the defendant collected the 
check, but refused to pay the money to the plaintiff. On the trial 
the defendant claimed that it was understood between the parties 
that the plaintiff would loan a part of the amount to one of the 
defendant’s tenants, with which the tenant was to pay his rent 
to the defendant. There was no evidence establishing that the 
plaintiff had agreed to this arrangement. It was held that judg- 
ment in favor of the defendant should be reversed and a new trial 
granted. 

Appeal from Municipal Court, Borough of Manhattan, Third District. 

Action by Paul Estatio against Frank O’Hara. From a judgment for 
defendant, dismissing the complaint, plaintiff appeals. Reversed, and 
new trial ordered. 

Argued February term, 1919, before LEHMAN, WEEKS, and 
FINCH, JJ. 

Matthew M. Black, of Brooklyn, for appellant. 

James I. Moore, of New York City, for respondent. 

WEEKS, J. This action was brought to recover the sum of $627.09, 
belonging to plaintiff, which it was claimed had been converted by de- 
fendant to his own use. 

The plaintiff is a Greek, and understands the English language very 
slightly, and gave his testimony through an interpreter. He testified 
that he had $627.09 in the Union Dime Savings Bank in this city; that 
he went there to get the whole or a portion of it; that the cashier asked 
him some questions, and then said, “Your signature is not alike;” that 
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he then went to an acquaintance of his, one Rollis, who kept a res- 
taurant over defendant’s saloon and was a tenant of defendant; that 
Rollis told the plaitiff to “go to my boss,” and they both went down- 
stairs to the saloon, and then the plaintiff, Rollis, and the defendant all 
went to the bank; that the cashier of the savings bank drew a check 
upon the Garfield National Bank to the order of the plaintiff for the 
entire amount of plaintiff’s deposit; that defendant received the check, 
and told plaintiff to call the following day and he would pay him the 
money; that, when plaintiff called, the defendant said he had not had 
time to go to the bank and get the money, and when plaintiff called 
four days later the defendant told him to go upstairs and his Greek 
friend would pay him the money, and the plaintiff then said that he did 
not give his Greek friend the money, and demanded that defendant pay 
the money to him. Plaintiff further testified that he never said anything 
to defendant about paying the money to Rollis, and that he wanted to 
draw out the money, because he expected to be drafted, and that he 
intended to put it in the Post Office Bank, because a friend told him it 
would be safer, 

The check of the savings bank which was offered in evidence was 
made payable to plaintiff, and had an indorsement thereon, signed by 
plaintiff, making it payable to the defendant, and also had defendant’s 
indorsement. It is conceded that the defendant took the check, and 
deposited it to his credit in his own bank, and never paid any of the 
proceeds to plaintiff. Upon this showing the plaintiff had proved a 
cause of action against the defendant. 

The defendant testified that Rollis owed him $425 for rent, and that 
he had threatened to dispossess him; that he had no conversation with 
plaintiff; but when the plaintiff was brought down to his saloon and intro- 
duced to him Rollis said, “This man is going to give me some money, and 
I will pay you the debt I owe you.” He further testified that the plaintiff, 
after receiving the check, indorsed it over to Rollis, but, when shown the 
check, which proved that such was not the case, he said that plaintiff 
gave the check to Rollis, and that Rollis then handed the check to him. 
He also testified that he retained the sum of $425 and gave the balance 
of the money to Rollis. There is no evidence in the record that plaintiff 
had agreed to loan any money to Rollis, and the statement of defendant 
as to what Rollis said when he introduced plaintiff to him is hardly 
sufficient, without any proof that the plaintiff understood what was said, 
to warrant the defendant in retaining even the amount of his own claim 
against. Rollis, and certainly furnishes no justification for turning the 
balance over to Rollis. ; 

Defendant admits that he is a business man of experience and is 
familiar with banks and banking methods. The statement of Rollis that 
“this man is going to lend me some money” is no evidence of the fact 
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and the failure of defendant to have Rollis indorse the check casts some 
discredit upon the transaction. 

The defendant’s attorney argues that the failure of the plaintiff to 
call Rollis as a witness permits the inference that his testimony would 
be unfavorable to him; but it seems quite clear that at least as strong 
an argument might be made, from all the circumstances of the case, that 
the failure of the defendant to compel the attendance of Rollis after 
he had, as he says, subpoenaed him, permits the fair inference that he 
did not consider that his testimony would be favorable to him, as the 
sole right of the defendant to retain the proceeds of the check rested 
upon proof that plaintiff had loaned the money to Rollis. The case was 
poorly tried on both sides, and a new trial may illuminate the entire 
transaction. 

Judgment reversed, and a new trial ordered, with $30 costs to the 
appellant to abide the event. All concur. 


BANK’S RIGHT TO RECOVER ON NOTE. 


Clardy v. American Trust & Savings Bank, Texas Court of Civil Appeals, February 
20th, 1919. 208 3S. W. Rep. 990. 


The defendant signed a blank note and delivered it to the cashier 
of the plaintiff bank to be used in the purchase of certain corporate 
stock, the cashier acting as her agent in the transaction. After in- 
vestigation she decided that the stock was worthless and notified the 
bank, by a letter addressed to its cashier, that she did not wish to 
buy it. The cashier, however, filled out the note, received the money 
from the bank and purchased the stock with it. In an action on the 
note by the bank it was held that the defendant could not set up the 
defense of failure of consideration and that the bank could recover 
on the note. 

Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Action by the American Trust & Savings Bank against Allie D. Clardy. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Turney, Culwell, Holliday & Pollard and C. L. Galloway, all of El-Paso, 
for appellant. 

HARPER, C. J. The American Trust & Savings Bank brought this 
action against Allie D. Clardy on a promissory note for $1,797.35, exe- 
cuted by defendant to the order of the bank. 

The defenses are that she did not execute the note, but signed her name 
to a blank note, without date or amount, to be filled in by J. F. Primm, 
cashier of the plaintiff bank, in case, after investigation, she concluded to 
purchase certain corporate stock; that, after investigation, she decided 
that the stock was worthless and concluded not to buy, and so notified the 


NOTE:—For other similar decisions see Banking Law Journal Digest, § 136. 
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bank by letter addressed to Primm; but that said Primm fraudulently 
filled out said note and placed it among the assets of the bank; and fur- 
ther that, on account of the above facts, there was a failure of considera- 
tion. 

The bank replied by general denial, and that, if Primm purchased stock 
for defendant, it was purchased in good faith for defendant from one 
Bottorff and not from plaintiff; that the note was given to plaintiff ; and 
that it paid full value therefor. 

The case was submitted to a jury by one special issue, as follows: 
Was it agreed between defendant and J. F. Primm, acting for himself or 
the bank, that the note described in plaintiff’s petition would not be bind- 
ing upon defendant unless she notified Primm after the date of said note 
that she would purchase the stock? The jury answered, “No.” And 
upon this verdict the court entered judgment for the bank for the full 
amount of the note, from which this appeal. 

The first assignment is that the judgment is contrary to the preponder- 
ance of the evidence. 

We have examined the evidence and find that plaintiff introduced testi- 
mony sufficient to support the verdict upon the issue submitted. In such 
case we have no power to disturb the judgment upon appeal. Thomas v. 
Abbott, 182 S. W. 19. 

The second assignment complains of the ruling of the trial court in 
excluding the depositions of witness as to the value of the stock purchased. 
The proposition is that she should have been permitted to prove this fact 
in support of her plea of failure of consideration. The answer is that 
the bank advanced the full face value of the note. It was paid out for 
the stock by its cashier, but in this transaction the cashier, Primm, be- 
came the agent of defendant and not of the bank, and she cannot assert 
failure of consideration for the note, because the bank discharged its duty 
in turning the money over to Primm, defendant’s accredited agent, and 
there is no proof that the bank had any part in what was done with it 
afterwards. Hilliard v. Lyons, 180 Fed. 685, 103 C. C. A. 651, and au- 
thorities therein cited. The evidence therefore was immaterial. 

Finding no error in the record the cause is affirmed. 


PROVISION FOR ARBITRATION IN CONTRACT. 


Queiroli v. Whitesides, Court of Civil Appeals of Texas, October 23, 1918. 206 
8. W. Rep. 122. 


A provision in a contract that any dispute arising out of it 
should be settled by arbitration, each party to name an arbitrator, 
and these two to name a third, will not oust the courts of their 
jurisdiction. Where one party commences suit the fact that he 
did not first demand arbitration is no defense. 
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Error from District Court, Webb County; J. F. Mullally, Judge. 

Suit by H. R. Whitesides against Joe Queiroli and another. Judg- 
ment for plaintiff, motign for new trial overruled, and defendants 
bring error. Judgment affirmed. 

Mann & Henry, of Laredo, for plaintiffs in error. George P. Brown, 
of Mission, for defendant in error. 

MOURSUND, J. H. R. Whitesides sued Joe Queiroli and F. L. 
Gregory, partners doing business as Gregory-Queiroli Company, for 
damages for breach of a contract whereby said defendants sold White- 
sides 10 cars of onions. On October 13, 1917, no answer having been 
filed, the court heard evidence and rendered a judgment in favor of 
plaigtiff for $3,825. 

The contract contained a clause to the effect that any dispute arising 
out of such contract is to be settled by arbitration, each party to name 
an arbitrator, and the two thus appointed to name a third in case of 
disagreement. Such a provision is contrary to public policy and will 
not oust the jurisdiction of the courts. Ruling Case Law, vol. 2, p. 
360; Corpus Juris, vol. 5, p. 42, §§ 68, 69; Elliott on Contracts, § 726. 
There is therefore no merit in the suggestion that the failure of the 
plaintiff to demand arbitration constitutes a defense to the suit. 

The court did not err in concluding that defendants had no meritori- 
ous defense and in declining to grant a new trial. The motion should 
have been refused, and such was the effect of the order of the court, 
although the court sustained a demurrer to it and dismissed it, in- 
stead of adjudging that it was overruled. 

The judgment is affirmed. 


NOTICE TO STOP PAYMENT OF CHECK. 


American Defense Society, Inc., v. Sherman National Bank of New York, New York 
Court of Appeals, February 25th, 1919. 122 NW. E. Rep. 695. 


Where a bank had written notice not to pay checks, and subsequent- 
ly refused the cancellation of the order because not signed by 
certain of drawer’s officers, as required by corporate resolution, and 
cancellation was not again presented, subsequent payment of the 
checks was unwarranted, and the bank could not justify such payment 
by showing that the recipient was justly entitled to it. 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by the American Defense Society, Incorporated, against the 
Sherman National Bank of New York. From a judgment for defendant 


WOTE:—For other similar decisions see Banking Law Journal Digest, § 468. 
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entered upon a directed verdict and from an order denying a new trial, 
plaintiff appealed to the Appellate Division, which reversed the judg- 
ment of the Trial Term and directed a judgnfent for the plaintiff (176 
App. Div. 250, 162 N. Y. Supp. 1081) and denied a rehearing (177 App. 
Div. 905, 165 N. Y. Supp. 1075), and the defendant appeals. Affirmed. 

See, also, 224 N. Y. 601, 121 N. E. 853. 

Rutger Bleeker Miller, of New York City (John Kirkland Clark, of 
New York City, of counsel), for appellant. 

Harry W. Newberger, of New York City, for respondent. 

CRANE, J. The American Defense Society, Incorporated, was a 
domestic membership corporation having an office at 303 Fifth avenue 
in the borough of Manhattan, city of New York. 

George F. Sweeney was its executive secretary, Clarence S. Thompson 
was chairman of its board of trustees, and George Baxter was financial 
secretary or employed for the purpose of raising money to carry on the 
work of the society. 

The Sherman National Bank was a national banking corporation in 
the city of New York in which the plaintiff had on deposit quite a sum 
of money. In January of 1916 the society drew three checks upon this 
fund payable to the order of George Baxter. In amount they were, 
respectively, $712.50, $1,650, and $1,200. After delivery the checks 
were supposed to be lost, and payment at the bank was stopped by tele- 
gram and written notice. By its answer in this action the bank admits 
that the plaintiff countermanded the payment of said checks and directed 
the defendant to stop payment thereof. 

A resolution of the society required that checks upon the defendant 
be signed by the secretary of the board of trustees or the executive 
secretary of the American Defense Society and countersigned by the 
chairman of the board of trustees. 

Payment of the checks was stopped as above stated on January 26, 
1916. The next day one William F. Parry, in behalf of George Bax- 
ter, took a letter to the bank from the American Defense Society, Incor- 
porated, signed by George F. Sweeney, withdrawing the directions to stop 
payment. The lost checks had been found. This letter was not received 
or recognized by the bank, as it failed to have the two signatures required 
by the above resolution. Parry told Sweeney what the bank official had 
said, and after consultation with Thompson, chairman of the board of 
trustees, the letter was destroyed. The bank, however, failed to carry 
out the instructions which it had received and paid Baxter the checks. 
This action is brought by the depositor, the American Defense Society, 
Incorporated, to recover the amount of these payments. The trial court 
directed a verdict in favor of the defendant, which has been reversed by 
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the Appellate Division and judgment directed for the plaintiff upon new 
findings embodying the above facts. 

It has been argued that even if the bank failed in its duty to its de- 
positor and paid out money on the checks after payment thereof had 
been stopped, yet the depositor could not recover the amount of the pay- 
ment upon these facts alone, but only the damage which it suffered, and 
the damage must be the depositor’s loss. If for instance the depositor 
had received the benefit of the payment, it would have sustained no loss. 
As a bank by failing to honor a depositor’s check, thus breaking its im- 
plied contract, is liable only for the damage sustained, so here, it is 
claimed, the plaintiff must prove actual damage. 

The evidence shows that the American Defense Society was indebted 
to George Baxter for expenses incurred and disbursements made by him 
for its benefit, and that these three checks were drawn to his order in 
payment of the sums due. If the defendant had gone one step further 
and had proved that after George Baxter had cashed the checks the 
American Defense Society had credited itself upon its books with payment 
or had in any way recognized his receipt of the money from the bank 
as payment of its obligations to him, then in such case there would have 
been ratification of the wrongful act of the bank, and the plaintiff could 
not recover. Fowler v. Bowery Savings Bank, 113 N. Y. 450, 21 N. E. 
172, 4 L. R. A. 145, 10 Am, St. Rep. 479. 

Of course, the American Defense Society could not make a profit out 
of the bank’s mistake and could not recover that which it lost. Acknowl- 
edging the payment by the bank to Baxter as a payment of the society’s 
debt to him would in my judgment bar recovery against the bank. The 
evidence, however, in this case just falls short of this necessary element 
to afford the bank protection. While there is proof that the checks were 
drawn to pay Baxter all or part of the amount due him, there is no evi- 
dence to show’ that after the bank’s mistake the depositor recognized or 
adopted the unauthorized payment in any way. In the absence of rati- 
fication the bank was liable to the depositor, as it could not justify pay- 
ing out the depositor’s money without authority by showing that the 
recipient was justly entitled to it. 

The judgment, therefore, appealed from must be affirmed. 

COLLIN, CUDDEBACK, HOGAN, and ANDREWS, JJ., concur. 

CHASE, J. I dissent. The withdrawal of the direction to stop pay- 
ment of the checks was signed in the same manner and with the same 
authority as the direction to stop such payments. The first notice was 
given because the checks were lost, and the last as soon as the checks 
were found. 

McLAUGHLIN, J., not sitting. 

Judgment affirmed. 
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CHATTEL MORTGAGE ON AUTOMOBILES. 


Oudd v. Rogers, Supreme Court of South Carolina, March 22, 1919. 98 8. EB. Rep. 796, 


One who loans an automobile dealer money, with which to 
buy cars for re-sale, and takes a mortgage on the cars as security, 
in the absence of a stipulation to the contrary, impliedly consents 
to the sale of any such automobile to any buyer thereof, and 
cannot claim a lien as against such buyer, whether the buyer 
knows of the mortgage or not. 


Appeal from Common Pleas Circuit Court of Spartanburg County; 
T. S. Sease, Judge. 

Action by J. N. Cudd against J. W. Rogers. From a judgment for 
defendant, plaintiff appeals. Affirmed. 

Carson, Boyd & Tinsley, of Spartanburg, for appellant. 

Sanders & De Pass and C. M. Drummond, all of Spartanburg, for 
respondent. 

GAGE, J. Action to recover the possession of an automobile, There 
are pending several actions of a like character as this, and dependent 
upon the decision of this one. The defendant had a verdict, and 
from the judgment thereon the plaintiff has appealed here. 

These are the circumstances of the transaction: Cudd is a citizen 
of substance at Spartanburg; Johnston is a vendor of cars. , Johnston 
had no money. Johnston purchased six cars, and when the cars 
arrived at Spartanburg Cudd loaned Johnston the money to pay the 
drafts drawn against them. In order to secure himself from loss, 
Cudd took from Johnston a mortgage on the cars. Johnston’s prac- 
tice was to sell the cars, and he sold one to Crimm, and from that 
person Rogers bought the car. , 

The defense, inter alia, was: 


“That the plaintiff authorized the sale and disposal of the said auto- 
mobile to the ‘defendant, or to any one else that it could be sold to, 
and therefore plaintiff has no claim over said car, and is estopped 
from asserting his lien.” 


That allegation makes the real issue in the case; for the appellant’s 
brief declares that— 


“The issue in this appeal is on the law of mortgagee’s consent to 
sale of mortgaged property, and the exceptions are to the court’s 
rulings on that issué, in charge and on mation for new trial.” 


Thereabout the court charged the jury in these words: 


“Therefore, gentlemen, I charge you this: That if the mortgagee, 
Mr. Cudd, consented for the mortgagor, W.-J. Johnston, to dispose of 
and sell the automobiles covered by this mortgage, and if Rogers 
bought the autmobile through Johnston, or those acting for W. 
J. Johnston, then Rogers gets a good title to the automobile. If 
you find that Mr. Cudd consented to the sale of these automo- 
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biles, or to the sale of any one of them, because all of them are 
in the same condition—what applies to one applies to all, because 
the condition of the mortgage is the same as to all. If Mr. Cudd 
consented, either before he took the mortgage or after, that Johns- 
ton could sell the property, and in the course of business Johns- 
ton did sell the property, a good and complete title, and is entitled 
to keep the automobile; but the defendant must prove by the pre- 
ponderance of the evidence, by the greater weight of the evidence, 
not beyond a reasonable doubt, and not necessarily by the greater 
number of witnesses, but by the greater weight of the evidence, that 
Mr. Cudd did so consent for Mr. Johnston to sell.” 


And thereabout the court refused to charge the jury, at the plaintiff’s 
request, these words: 


“I will define to you the issue for your consideration as to the 
consent of plaintiff to a sale and the release of this automobile from 
the mortgage. It is this: Did the plaintiff tell the defendant or his 
predecessors in possession of the automobile that he would not claim 
the same under his mortgage, or was his conduct toward the defend- 
ant or his predecessors in title such as would lead an ordinary prudent 
man to the belief that he had released the automobile from his mort- 
gage? And you will leave out of consideration anything that Cudd 
told anybody else, unless it was carried to the defendant or his pred- 
ecessors in possession before they purchased the car; and you will 
also disregard anything that anybody other than Cudd or his agent 
may have told the defendant or his predecessors in possession.” 


There are eight exceptions, but the brief and the argument at the 
bar concerned only the issue which arises out of the above charge 
and refusal to charge. 

It is true the before-quorted allegation of the answer, after describ- 
ing the conduct of Cudd which is set up to defeat his lien, defines 
that conduct as estoppel. But that is immaterial. The substantial 
thing is, What did Cudd do? and not what the legal terminology of 
the act is. The allegation is that Cudd authorized the sale of the 
automobile to the defendant or to any one else that it could be sold 
to; the rest of the allegation is a legal conclusion, and it had as well 
not been recited. 

But, if Cudd did so authorize the sale, then he waived his right 
to claim lien upon the thing sold. Waiver and estoppel are close akin ; 
but their likes and unlikes are not now material. The instant conduct 
more favors waiver than estoppel ; but the conduct is effective without 
any nomenclature. 

No argument is needed to prove that if 4 mortgagee permits his 
mortgagor to engage in trade, and to sell the incumbered property 
to whoever comes to buy, then the buyer takes his goods free from 
the lien of the mortgage. The charge only stated so much, but in 
different words. 

Indeed, appellant’s counsel admitted at the bar that so much was 
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true; his contention was that the testimony did not make such a 
case, That, though, was a matter for the jury under all the circum- 
stances of the transaction. And in the case stated it is immaterial 
whether the buyer knew of the existence of the mortgage and relied 
on the mortgagee’s implied consent to the sale. 

The mortgage lien is lost, because the lienee consents to a transac- 
tion betwixt the lienor and the buying public which implies the lienee’s 
consent to the transaction and consent to the loss of the lien. And the 
consent by the mortgagee to a sale by the mortgagor to the buying 
public may be imputed to the mortgagee, without the inference that 
to conclude otherwise would operate as a fraud on the buyer. 

Fraud involves evil intent. In the case supposed a sale by the 
mortgagor may have been properly intended by the mortgagee. In- 
deed, it is not uncommon practice for a mortgagee to expressly agree 
in the mortgage instrument itself that sales by the mortgagee may be 
had to the public. See Marshall v. Crawford, 45 S. C. 189, 22 S. E. 
792, cited by the appellant, and numerous other cases. 

In such instances the incumbered property is, as it were, in a state 
of fluid; all the circumstances indicate that the mortgagor and mort- 
gagee intended that it should move out into the channels of trade. 
The only way such a mortgagor can get his money is from the pro- 
ceeds of sale of the incumbered property. The mortgagee in such 
cases consents to the sale, and trusts to the debtor to apply the 
proceeds thereof to the mortgage debt. 

The judgment is affirmed. 


CHANGING NAME OF PAYEE A MATERIAL 
ALTERATION. 


Muse v. Clark, Supreme Court of South Carolina, April 8th, 1919. 96 8. E. Rep. 850. 


A note which the defendant signed as accommodation indorser 
for the maker was payable to the order of the bank at the bank. 
Upon the bank’s refusal to discount the note the maker struck out 
the bank’s name as payee, and place of payment, and substituted 
the plaintiff’s name as payee. It was held that this was a ma- 
terial alteration which rendered the note void in the hands of 
the plaintiff and discharged the indorsers. 


Appeal from Common Pleas Circuit Court of Greenwood County ; 
James E. Peurifoy and S. W. G. Shipp, Judges. 

Action by J. P. Muse against W. B. Clark, George Bailey, Hugh 
E. Giles and F. E. Donnald. From judgment for plaintiff, the first 
three defendants appeal. Reversed. 


WOTE:—For other similar decisions see Banking Law Journal Digest, § 33. 
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Tillman & Mays, of Anderson, and Grier, Park & Nickolson; of 
Greenwood, for appellants. 


Featherstone & McGhee of Greenwood for respondent, 

HYDRICK, J. This is an action on a promissory note. Plaintiff 
alleges that defendant Donnald executed his note for $225, dated May 
27, 1915, payable to the order of the Bank of Greenwood, on Decem- 
ber, 1915, and defendants Bailey, Clark and Giles indorsed said note 
to enable Donnald to raise said sum; that, thereafter and before ma- 
turity, the name of the payee, Bank of Greenwood, was stricken out, 
the plaintiff’s name was inserted in place thereof, as payee, by Don- 
nald, after which plaintiff took the note, in due course, and advanced 
the money thereon; that same was due, unpaid, etc. 

The indorsers demurred to the complaint for insufficiency, on the 
grounds that the proposed contract with the bank was not accepted, 
that the alteration alleged avoided the note as to them, and that no 
contract betweer them and plaintiff was alleged. Judge Peurifoy 
overruled the demurrer, and the case was tried before Judge Shipp and 
a jury. 

The note was written on a blank form of the Bank of Greenwood, 
and, when indorsed by appellants, it was payable “to the order of 
Bank of Greenwood * * * at said bank.” The words quoted 
were printed in the body of the note; but the bank refused to discount 
it, and thereafter it was altered, and accepted by plaintiff, who testi- 
fied that, when it was presented to him the printed words “Bank of 
Greenwood” had been stricken out by running a line through them 
with a pen, and his name had been interlined above those words. He 
also testified that it appeared that the alteration had been made with 
different ink and possibly by a different hand from the other writing 
in the note. But plaintiff’s witness Andrews testified that he filled 
in the blanks in the note for Donnald, and, when it had been signed 
and indorsed by appellants, carried it to the bank to get the money 
for him; and, when the bank refused to accept it, he returned it to 
Donnald; and, while he did not remember changing the name of the 
payee, he said the name “J. P. Huse” looked like his writing. And 
Donnald testified that, when he brought the note back to him, Andrews 
suggested that he might get the money from plaintiff, and said, “Let 
me change it for you” (as he had filled in the other parts of the note), 
and that Andrews made the change in the presence of Bailey and 
Giles, two of the indorsers, both of whom knew of it, and handed 
the note to him, and he carried it to plaintiff and got the money. Each 
of the indorsers denied knowledge of the alteration. Bailey and Giles 
testified that Donnald told them that he destroyed the note, when 
the bank refused to discount it, and Clark said that he supposed that 
it had been destroyed; and each of them said that he knew nothing 
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to the contrary, until the spring of 1917, when demand for payment 
was made upon them. 

After hearing the evidence, Judge Shipp directed a verdict for plain- 
tiff, holding that he was bound by the order of Judge Peurifoy, over- 
ruling the demurrer of the indorsers, and that, as plaintiff had proved 
the allegations of his complaint, he was entitled to recover. From 
judgment on the verdict, the indorsers appealed. 

Respondent contends that the alteration was not material; that the 
purpose of the indorsers was to enable Donnald to raise that sum 
of money, and it could make no difference to them whether he got it 
from the bank, or from plaintiff, or any one else; and that, in any 
event, plaintiff, being an innocent holder, in due course, is entitled 
to recover. 


Sections 124 and 125 of the Negotiable Instrument Act (28 Stat. 
668) read: 


“124. Where a negotiable instrument is materially altered without 
the assent of all parties liable thereon, it is avoided, except as against 
a party who has himself made, authorized or assented to the altera- 
tion and subsequent indorsers. ; 

“But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor. 

“125. Any alteration which changes: 

“(1) The date; 

“(2) The sum payable, either for principal or interest; 

“(3) The time or place of payment; 

“(4) The number or the relation of the parties; 

“(5) The medium or currency in which payment is to be made; 

“Or which adds a place of payment where no place of payment is 
specified, or any other change or addition which alters the effect of 
the instrument in any respect is a material alteration.” 

Tested by the terms of section 125, the alteration was material. By 
subdivision 3 of that section, an alteration which changes the place 
of payment is declared to be material. In its inception, the note was 
payable “to the order of Bank of Greenwood * * * at said bank.” 
When the words “Bank of Greenwood” were stricken out, the words 
“at said bank” were left without meaning; so that the note was not 
then payable at that bank, or any other particular place. It follows 
that the place of payment was changed by the alteration. 

Moreover, the last sentence of subdivision 5 of said section says: 

“Any other change or addition which alters the effect of the instru- 
ment in any respect is a material alteration.” 

Prior to the statute, the decided weight of authority was that 
changing the name of the payee of a note, after its legal inception, 
without consent of the parties sought to be changed thereon, is a ma- 
terial alteration. 1 R. C. L. 967, section 4; Id. 973, section 7; Holbart 
v. Lauritson, 34 S. D. 267, 148 N. W. 19, L. R. A. 1915A, 166, and note 
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in which the cases are reviewed. Clearly, changing the name of the 
payee alters the legal effect of the instrument. 

The authorities cited by respondent are not to the contrary. In 
fact, they are not in point, because in none of them was there any 
alteration of the instrument sued on. If there had been no alteration 
of the note here sued on, and if plaintiff had taken it as issued, and 
afterwards had the bank indorse it, so as to transfer the legal title 
to him, a different state of facts calling for the application of a different 
principle would have been made, and to that state of facts the cases 
cited by respondent would have been pertinent. 

Respondent contends, however, that, even though the alteration 
is material, nevertheless he is entitled to recover under the follow- 
ing provision of sction 124: 


“But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor.” 


According to the testimony, the note bore upon its face such evi- 
dence of alteration that the jury might have found that plaintiff was 
not a holder in due course; therefore, if that were a vital issue, it 
would be one of fact for the jury. 

But, assuming for the purposes of this case that plaintiff was a holder 
in due course, we do not see how he can enforce payment of the note 
according to its original tenor, according to which it was payable to 
the order of the Bank of Greenwood. How would it be possible to 
enforce payment to the order of that bank, without making it a party 
to a contract which it expressly refused to enter into? We must con- 
clude that the intention of the Legislature was that the provision 
above quoted should be applied only in those cases where the con- 
tract can be enforced according to its original tenor; and we can 
readily see how this can be done in a variety of cases, as for instance, 
where the alteration affects only the negotiability of the instrument, 
and the amount of principal or interest, and in other respects, which 
need not be mentioned, it may be enforced according to its original 
tenor. But where, as in this case, it is of such a nature that, if made 
without consent of the parties to be charged, it deprived the contract 
of all legal validity in its inception, it cannot be enforced according 
to its original tenor. First National Bank v. Gridley, 112 App. Div. 
398, 98 N. Y. Supp. 445. 

Appellants question the ruling of Judge Peurifoy on their demurrer 
as well as that of Judge Shipp in directing a verdict against them. 
It is unnecessary to consider the ruling on demurrer, because with- 
out objection plaintiff introduced testimony tending to prove a fact 
of vital importance in the case which was not specifically alleged in his 
complaint, though the allegations taken altogether may have been 
deemed sufficient, by liberal construction and intendment, to have 
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admitted the testimony, even if it had been objected to. The fact al- 
luded to was that the alteration was made with the knowledge and 
consent of some, if not all, of the indorsers. Perhaps it would be 
more nearly correct to say that there was testimony tending to prove 
that the alteration was made under circumstarices from which the jury 
might have drawn an inference of knowledge and consent on the part 
of some, if not all, of the indorsers. If that be true, that is, if they, 
or any of them, did know of and consent, expressly or impliedly, to 
the alteration, those so knowing and consenting are bound. As to 
them, the note as altered is an original and not an altered contract. 
Sanders v. Bagwell, 37 S. C. 145, 15 S. E. 714, 16 S. E. 770. If the 
evidence be sufficient to bring the case within the exception provided 
for by section 124, plaintiff may recover against the indorsers so con- 
senting. But whether they knew of and consented to the alteration 
was an issue of fact arising out of the testimony, upon which they 
were entitled to have the verdict of the jury. It follows that the 
court erred in directing a verdict for plaintiff, and there must be a 
new trial. Judgment reversed. 


BANKER’S LIEN. 


Pirst National Bank of Corona v. Coplen, California District Court of Appeals, 
February 5, 1919. 179 Pac. Rep. 708. 


Under the statutes of California a bank may apply its customer’s 
deposit to the satisfaction of a matured debt, owing to it by the 
customer, irrespective of the consent of the customer to such 
application. A bank may not, however, apply the deposit to the 
satisfaction of a note secured by mortgage. In this case the 
plaintiff bank held an unsecured note and a note secured by 
mortgage, both signed by the same depositor. It applied his 
deposit to the partial satisfaction of the unsecured note and then 
attached the property which stood as security for the other note, 
thereby securing its ‘entire claim against the depositor. It was 
held that the bank was within its rights in proceeding in this 
manner. 


Appeal from Superior Court, Riverside County. 

Action by the First National Bank of Corona against J. B. Coplen. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

SHAW, J. On March 22, 1917, plaintiff held two notes made to 
it by defendant, one for $1,200, secured by mortgage upon 150 tons 
of hay, the other, unsecured, for $2,000, and both of which were 
then due. Defendant was a general depositor in said bank and at 
the time had on depusit therewith $393.38, which sum the bank, with- 
out notice to him, applied upon the unsecured note of $2,000. Upon 
learning of this fact, defendant telephoned the bank he wanted the 
deposit applied in liquidation of the secured note, with which request 
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the plaintiff, upon the ground that it had already been credited as 
stated, refused to comply. Thereupon, on the following day, plaintiff 
brought this action to recover the balance of said note and attached 
the property held by it as security for the $1,200 note. Judgment 
went for plaintiff, from which defendant prosecutes this appeal. 

That “a banker has a general lien, dependent on possession, upon 
all property in his hands belonging to a customer, for the balance 
due to him from such customer in the course of the business,” is de- 
clared by section 3054, Civil Code; and that a bank may, in the exer- 
cise of the right to enforce such lien, appropriate the money in its 
possession belonging to a customer in the extinguishment of the cus- 
tomer’s matured indebtedness, is declared in the case of Melander v. 
Western National Bank, 21 Cal. App. 462, 132 Pac. 265, and cases cited 
therein. To hold the right to so apply the deposit is dependent upon 
the consent of the depositor would destroy the right given. 

As stated, one of the notes was secured by a mortgage, and under 
section 726, Code of Civil Procedure, providing that there shall be 
but one action for the recovery of any debt secured by mortgage, the 
bank could not enforce its lien by applying the deposit in cancellation 
of the secured debt. McKean v. German-American Sav. Bank, 118 
Cal. 334, 50 Pac. 656; Gnarini v. Swiss-American Bank, 162 Cal. 181, 
121 Pac. 726. Hence, the only note of defendant held by the bank 
upon which it was entitled to apply the general deposit was in liqui- 
dation of the unsecured note. 

As stated, the $1,200 note was secured by a mortgage upon a cer- 
tain quantity of hay, and, after applying the deposit toward the liqui- 
dation of the $2,000, plaintiff caused an attachment to be levied upon 
the hay mortgaged as security for the former note. Thus, by mortgage 
and lien under execution of the writ of attachment, plaintiff’s entire 
claim against defendant was secured by the hay; hence it is impossible 
to conceive how defendant could have been prejudiced by the applica- 
tion of this deposit in the manner stated. There is no merit in the 
appeal, and the ciriumstances are such as to render it apparent that 
the appeal was taken for delay. The declared policy of the law is 
in opposition to the prosecution of such appeals. Section 957, Code 
of Civil Procedure, provides that— 


“When it appears to the appellate court that the appeal was made 
for delay, it may add to the costs such damages as may be just.” 


It is therefore ordered that, in addition to the costs of the appeal, 
respondent recover from appellant the sum of $100 as damages on 
account of the appeal herein having been “made for delay.” 

The judgment is affirmed. 


we 





PRICES YESTERDAY, TO-DAY, AND TO-MORROW. 


An Address Before Editorial Conference of the New York Business Pub- 
lishers’ Association, in New York City, April 11, 1919, by O. P. 
Austin, Statistician of the National City Bank of New York. 


The purpose of this address, as implied by its title, “Prices Yesterday, 
To-day, and To-morrow,” is an attempt to look into the future and deter- 
mine if possible the probability as to the course of prices. That there 
have been great and continuous advances during the war period we are 
painfully conscious, and in the five months since the cessation of hostili- 
ties we have failed to experience the reduction which some had fondly 
hoped would come with the close of the war. In a few instances there 
have been slight reductions, but in others there are still advances, 
and the index figures on foodstuffs in New York to-day are actually 
higher than those on November 5th, when the whole world so joyously 
welcomed the apparent termination of the great conflict which had raged 
for fifty-one months. 


PRINCIPAL CAUSES OF THE ADVANCE IN PRICES. 


To attempt to determine what is likely to happen in the future we must 
try to find the cause of the things which have happened in the past, and 
also to see whether this cause is or is not likely to continue in the near 
future. When prices began to advance in the opening of the war, we 
could readily see that the upward movement was due to the urgent 
demand for the food and raw material required by the enormous armies 
which had been put into the field, and this cause has been designated 
the “Scarcity Demand,” but when we found the advance extending to 
many articles in which there was no scarcity and which were not used 
by the armies or utilized in the manufacture of their requirements, we 
began to realize that a part of the advance must be due to some cause 
other than mere war or scarcity demands. 


Price ADVANCES WERE Wor.Lp WIDE. 


Raw silk, for example, for which the war made no special demand 
and which was produced on the side of the Globe opposite that in which 
the hostilities were occurring, advanced from $3 per pound in the coun- 
try of production in 1913 to $4.50 per pound in 1917, and over $6 per 
pound in the closing months of the war. Manila hemp also produced 
on the opposite side of the globe and not a war requirement advanced in 
the country of production from $180 per ton in 1915 to $437 per ton 
in 1918. Mechanically ground wood pulp, not a war requirement, ad- 
vanced, as our publishers are aware, from $14 per ton in the opening 
months of the war to $35 per tom in the opening months of 1916, and 
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the grade known as “chemical bleached” advanced from $50 per ton at 
the beginning of the war to $160 per ton in January, 1919. Goat skins, 
from China, India, Mexico and South America, advanced from 25 cents 
per pound in 1914 to over 50 cents per pound in 1918, and yet goat skins 
were in no sense a special requirement of the war. Pig tin, produced by 
Chinese labor in the Malayan Peninsula and the Dutch East Indies and 
not to a very great extent a war requirement, sold in the country of pro- 
duction in 1914 at 30 cents per pound and in the same markets at 75 cents 
per pound in the closing weeks of the war. Sisal grass, produced in 
Yucatan, advanced from $100 per ton in 1914 at the place of production 
to nearly $400 per ton in 1918; and Egyptian cotton, a high-priced prod- 
uct and thus not used for war purposes, jumped from 14 cents per pound 
in Egypt in 1914 to 35 cents per pound in 1918. Even the product of 
the diamond mines of South Africa advanced from 60 to 100 per cent in 
price per karat when compared with prices existing in the opening months 
of the war. 


Prices WERE ADVANCED AT THE PLACES OF PRODUCTION. 


The prices which I have quoted to you are in all cases those in the 
markets of the country in which the articles were produced and in most 
cases at points on the globe far distant from that in which the war was 
being waged. ‘ They are the product of countries having a plentiful supply 


of cheap labor and upon which there has been no demand for men for 
service in the war. The advance in the prices quoted is in no sense due 
to the high cost of ocean transportation, since they are those demanded 
and obtained in the markets of the country of production. * * * 


Hicu Cost or LAsor. 


One factor often mentioned in the attempt to determine the causes of 
high prices is the advance in wages of labor, but the fact that the increase 
in compensation of labor was in most cases given because of the fact 
that the cost of living had already advanced at least somewhat minimizes 
the relative importance of this factor in attempting to discover the real 
causes of the general world-wide advance in prices. And it must also be 
remembered that several million persons who had not been engaged in 
the industrial and business world came to the assistance of those engaged 
in these duties during the war. : 


INCREASE IN WorLp CURRENCY—“INFLATION” 


Where, then, shall we turn in the search for the principal cause of the 
general advance in prices of articles produced the world over and their 
relation to the demands of the war? What other cause can we find after 
giving due consideration to the scarcity demand, the destruction by war 
and the increased cost of labor? The most prominent among the possi- 
ble or probable causes is theory advanced or accepted by the histérians, 
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economists, statisticians and financiers of the world that inflation in cur- 
rency is usually accompanied or closely followed by an advance in prices; 
and, as already indicated, so high an authority as a member of the present 
Federal Reserve Board, Professor A. C. Miller, has recently declared that 
“the abundance of money must be credited with at least an equal influence 
in explaining the high prices which have prevailed.” 

I wonder if we do fully realize the quantity of paper money which 
the responsible governments of the world have put afloat since the be- 
ginning of the war—thirty-six billion dollars. The paper money in ex- 
istence in the fifteen principal countries of the world at the beginning of 
the war was less than eight billion dollars, and at the end of the war was 
over 44 billions, an increase of 36 billions in 51 months, and this does not 
include any of the 80 billion dollars worth of paper currency issued by 
the Bolsheviki in the 18 months of their control in Russia. Thirty-six 
billion dollars of new paper money added to the circulation of the world 
by fifteen responsible governments in a little over four years of time. 

We had been inclined to charge up the advance in prices occurring 
prior to the war to the fact that 8 billion dollars worth of gold was turned 
out by the mines of the world in the twenty years following our famous 
gold and silver campaign of 1896. But here are 36 billion dollars worth 
of paper promises to pay turned out as legal tender by 15 responsible gov- 
ernments in a short four-year period. 

Do we realize how vast a sum is this 36 billion dollars worth of paper 
currency which has thus been put into circulation in such a brief time? 
It is more in its face value than all the gold and all the silver turned out 
by all the mines of all the world in the 427 years since the discovery of 
America. 

True, much of this paper money is now more or less depreciated in its 
value as compared with gold, the world’s accepted standard, but the fact 
that it has behind it not only a certain amount of the yellow metal but 
also the pledge of the governments by whose authority it was issued 
renders it at least an accepted medium of exchange in the countries of 
its origin, while the fact that nearly every neutral country of the world 
has meantime increased its paper currency and national indebtedness, 
permitting its gold to pass from circulation into the vaults of its banks 
as a security for the paper circulation, tends to widen the field affected by 
this inflated currency. 


INCREASE IN OTHER GOVERNMENTAL OBLIGATIONS. 


In addition to these vast sums of legal tender currency turned out by 
15 responsible governments of the world, these same governments have 
at the same time made an even more spectacular advance in their issue 
of another series of promises to pay, which, while not legal tender in 
the ordinary sense of the term, do form a more slowly moving mass of 
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currency. By this I mean the 180 billion dollars worth of bonds or other 
forms of national obligations issued by the governments of the world in 
the past four years for national debts of the world have advanced from 
40 billion dollars at the beginning of the war to 220 billions at its close. 
And while these bonds or other governmental promises to pay money at 
some future date are not legal tender currency in the ordinary sense of 
the term they do pass current in the financial world and prove a basis 
upon which money may be readily obtained by their holders, and to this 
extent are an addition to the world’s circulating medium. 


BANK Deposits GREATLY INCREASED. 


Still another increase in circulating media is found in the enormous 
growth in bank deposits, which of itself increases circulation through the 
increased use of checks, especially in countries such as the United States, 
where the check forms so large a share of the daily business transactions 
of the country. Bank deposits in 15 principal countries of the world 
have grown from 27 billion dollars in 1913 to approximately 75 billions 
at the present time, the ratio of increase being about the same as that of 
currency. 

These increases, in circulation, indebtedness, and bank deposits, while 
occurring chiefly in the countries participating in the war, also extended 
to many other countries, especially in Europe, where the six principal 
neutrals have during the war period increased their national debts one 
billion dollars, their note circulation over a billion dollars and their bank 
deposits by about one billion. 

Thus in a short four and one-half year period world paper money has 
increased 36 billion dollars, world evidences of national indebtedness 180 
billion dollars, and world bank deposits nearly 50 billion dollars. Most of 
this enormous increase has occurred in “uncovered” paper. The gold 
mines of the world have turned out less than 2 billion dollars worth of 
the precious metal during the war period, and most of the world’s gold, 
which formed 55 per cent of world circulation at the beginning of the 
war, has passed into the vaults of the governments of their great banks 
as a basis for their paper currency, and now bears a relation of but about 
20 per cent to the flood of paper money in circulation, and this proportion 
of gold to paper varies widely when the respective countries are compared. 


INFLATION AND HIGH PRICEs, 


If the world’s historians and financiers and economists and statisticians 
are right in their general belief that an advance in prices usually accom- 
panies or closely follows inflation in currency, and especially in paper 
currency, can we be surprised at the world-wide advance in prices which 
we have witnessed during the past four years in which world currency 
and bank deposits trebled and national debts quintupled? 
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PRICES OF TOMORROW. 


We come now to the third and final question, that of prices of to- 
morrow. May we expect a material reduction in general prices in the 
near future? And in trying to determine this we must see whether the 
causes which brought about the advance during the war period are likely 
to be removed. 

The chief causes of the advance seem to have been the “scarcity de- 
mand,” the higher cost of labor, and the increase in circulating media. 


WILL THE “Scarcity DEMAND” TERMINATE? 


The “scarcity demand” came on the very first day of the war, for most ° 
of the countries entering that struggle found that the demand upon them 
would be far in excess of their supplies either of foodstuffss or military 
requirements, and as the weeks and months and years progressed this 
fact was more strongly impressed upon them. 

During the closing year of the war the ammunition factories of the 
various participating countries were able to meet to a great extent the 
requirements of their own armies, but in the matter of foodstuffs the 
“scarcity demand” still continues, with little prospect of abatement at 
least in the near future. The number of mouths to feed in Europe has 
not decreased, and that continent, which has not for many years been able 
to produce its own requirements of foodtsuffs, now finds itself with 
neglected soils, a disordered population, and unable to return to normal 
production in the immediate future. In manufacturing materials, for 
which Europe has also been dependent upon other parts of the world, she 
will require abnormally large quantities at least in proportion to her at- 
tempts to manufacture, for her stocks of this class of merchandise are 
absolutely exhausted. In all parts of the world which have relied upon 
Europe and the United States for manufactures the shelves are empty 
and must be filled, and most of the manufacturing sections of Europe will 
evidently be slow in resuming the production of manufactures for ex- 
portation and will have limited facilities for transporting or marketing 
them even if produced. So it seems that, although the demand for war 
material has terminated, the other features of the “scarcity demand” will 
continue at least in a somewhat modified form in the immediate future, 
especially as relates to world requirements of food, manufacturing ma- 
terial and manufactures, while developments thus far do not point to an 
early reduction in labor costs. 


WILL THE OvER SUPPLY OF CURRENCY BE REDUCED? 


If we are right in assuming that a considerable’‘proportion of the world 
advance in prices is due to the enormous increase in world currency, can 
we expect a marked reduction in prices until the cause, “inflation,” is 
removed? Or, to put it in another form, that part of the advance caused 
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by inflation can only be cured by deflation, by a reduction in the enor- 
mous stocks of currency which, as I have shown you, has trebled during 
the war, while that other form of slowly moving currency, governmental 
obligations, has quintupled. 

Is it probable that these two forms of currency can be, or, at least will 
be, reduced in the near future? The governments of the world, which 
were paying less than two billion dollars a year of interest on national 
debts at the beginning of the war, are now paying and must continue to 
pay a total of over 10 billion dollars a year in interest, and at the same time 
all other expenses of governments have advanced. Official estimates of 
the “budgets” or expense accounts of several of the principal countries for 
the coming fiscal year have already been announced and indicate that 
their necessary expenses in the first full year of after-war peace will be 
about four times as great as in the year preceding the war. The British 
budget for the next fiscal year is estimated at about six times as much as 
in 1913, and those of France, United States and Canada about four times 
as much as before the war. Present indications are that the governments 
of the world will be compelled to collect in taxes from their people about 
50 billion doilars a year, as against about 12% billions in 1913, or say a 
billion dollars a week, as against a billion dollars a month before the war, 
and this does not include anything for “sinking fund” or other provision 
for reduction of outstanding debts. If this be true, is it probable that 
the governments in those countries which have greatly increased their 
circulation and must now demand such enormous increases in annual 
payment of taxes will find it advisable or possible to materially reduce 
the amounts of currency available for such payments? 

If the governments which have been the chief participants in the world 
increase of currency should fail to materially reduce that excessive supply, 
and if the world’s demand for food, manufacturing material and manu- 
factures is to continue at the present rate, are we justified in expecting a 
general reduction in prices in the near future? The question, I think, 
answers itself. There will, of course, be instances in which there will 
be material reductions, but in general terms the outlook for marked or 
rapid decline, at least in the near future, does not seem encouraging. 


a 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


INTEREST ON CERTIFICATE OF DEPOSIT. 
New York, April 10, 1919. 
Editor Banking Law Journal: 

Dear Sir: Will you kindly explain the difference in the following phrases as 
used on certificates of deposit? By leaving out the words “per annum,” could a 
higher rate of interest be collected on the latter for a year’s time? 

“With interest at three per cent per annum if left six months.” 

“With interest at three per cent. if left six months.” 

Thanking you for the information, I remain, CASHIER. 


Answer: In our opinion the words “with interest at 3 per cent” should 
be construed to mean with interest at the rate of 3 per cent per annum. 

The only decision we find which involves a question of this character 
is Hemple v. Raymond, 144 Fed. Rep. 796. In that case the court con- 
strued a provision of the Code of Alaska, whith declares that interest 
shall be at the rate of 8 per cent per annum, but that on contracts in- 
terest “at the rate of 12 per centum” may be charged by express agree- 
ment. It will be noticed that the words “per annum” are not used in the 
portion of the statute quoted. The court nevertheless held that there 
could be no reasonable doubt that the statute meant 12 per cent. per annum. 


LOST CHECKS. 
PENNSYLVANIA, April 9, 1919. 
Editor Banking Law Journal: 


Dear Sir: Will you please define the depositor’s duty when checks deposited 
with the bank have been lost in transit. What method of procedure would be 


372 










THE BANKING LAW JOURNAL 373 





advisable where lost checks have been deposited by the payee, the Erie R. R., and 
makers absolutely refuse to issue duplicates unless we furnish written guarantee 
that the originals will not be paid? 

We would like to quote your letter to justify our position as so much time has 
elapsed in endeavoring to procure duplicates that we feel it imperative to insist 
on immediate action. 

All the banks here have had much trouble in losing mail between our city and 
Pittsburgh. The writer feels that your advice on this subject would be greatly 
appreciated by many of your subscribers. Asst. CASHIER. 














Answer: Where checks forwarded by a bank for collection are not 
heard from within a reasonable time the bank is under an obligation to 
promptly investigate for the purpose of finding out whether or not the 
checks have reached their destination. It has been repeatedly held that 
where a bank fails in this duty it is liable to the depositor of the checks 
for the full amount. 

Where this duty has been attended to and the drawers of the checks 
refuse to issue duplicates without some form of indemnity against loss 
through payment of the original checks it would seem that the next proper 
step would be to protest the checks as lost instruments. The Negotiable 
Instruments Law provides as follows: 











“When a bill is lost or destroyed or is wrongfully obtained from the 
person entitled to hold it, protest may be made on a copy or written par- 
ticulars thereof.” 









A case which illustrates the liability which a bank may incur in a situa- 
tion of this kind is Heinrich v. First National Bank, 113 N. E. Rep. 531, 
a decision of the New York Court of Appeals which was published in the 
October, 1916, issue of the Banking Law Journal at page 733. In this 
case the following facts appeared: 








On April 21st and 22d, 1912, one of the depositors in the defendant 
bank deposited to his credit two checks aggregating in amount $3,003. 
The checks were received by the defendant bank and credited to the de- 
positor’s general account. 

On April 23rd, 1912, promissory notes similar in amount to the checks 
made by the depositor were presented at the defendant bank, where by 
their terms they were payable. The defendant bank marked the notes 
paid and applied the deposit above mentioned to their discharge, al- 
though the checks had not yet been collected. 

On the same date, April 23rd, 1912, the checks, which were drawn on 
a bank in Riverhead, L. I., were forwarded to the defendant bank to its 
correspondent at Philadelphia for collection. 

On May 3rd, 1912, the defendant was notified that the checks had not 
been received by the Philadelphia bank and discovered that they had been 
lost in transit. 
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On May 8th, 1912, the defendant bank notified its depositor of the fact 
that the checks had been lost. 

On May 15th, 1912, the drawer stopped payment. It seems that the 
drawer told the defendant bank that upon being advised by the drawee 
bank that the checks had not come in, duplicate checks would be furnished. 
This promise, however, was not kept. 

On June 5th, 1912, the drawer of the checks became bankrupt and 
the defendant bank then charged the amount of the checks back against 
the depositor’s account. The depositor assigned his rights in the matter, 
and his assignee commenced this action against the bank, claiming that the 
loss should be borne by the bank and not by the depositor. 

Several months later, in February, 1913, the envelope containing the 
checks was discovered behind a radiator in the post office in Philadelphia. 

Between May 3rd, 1912, the date on which the defendant bank became 
aware of the fact that the checks had been lost, and June 5th, 1912, the 
date on which the drawer of the checks became bankrupt, the defendant 
bank took no active steps for its own protection. All it did was to tell 
the depositor two or three times that it would have to obtain duplicate 
checks. The court makes particular note of the fact that the defendant 
bank made no attempt to collect the checks as lost paper. 

It was decided that in these circumstances the loss would have to be 
borne by the defendant bank. The checks were credited to the deposi- 
tor as cash and were indorsed by him without restriction. The defend- 
ant did not hold the checks as a mere agent for collection, but became the 
actual owner of them. In transmitting them for collection it was acting 
in its own behalf and not on behalf of the depositor. “It adopted the 
post office,” said the court, “as one of the agencies for transmission, and 
through the negligence of the post office the checks were lost. The con- 
sequences of that negligence are not to be visited upon the depositor any 
more than if the loss had occurred through the negligence of a messenger.” 


RIGHT OF BANK TO CHARGE NOTE AGAINST MAKER'S 
DEPOSIT. 


NortH Caroiina, April 12, 1919. 


Editor Banking Law Journal: 


Dear Sir: Please be so kind as to answer through your highly valued columns 
the question given below: 

“A” holds a negotiable note of “B’s,” payable to him, the place payable not in 
note, and “A” sells it to us before maturity. Notice is sent to “B,” but notice does 
not state whether we hold it for collection or as owner, and “B” pays no attention 
to same on, or before, maturity date, and, as “B” has sufficient money with us on 
deposit subject to check, we charge it to his account. It may not be fair to “B,” 
but are we not within our legal rights? CASHIER. 
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Answer: From the above inquiry it appears that the bank is the 
owner of the note in question. It is a general rule that a bank has the 
right to appropriate the funds due upon general deposit to the payment 
of any debt due to the bank from the depositor. Under this rule there 
is no doubt that the bank would be acting within its rights in charging 


the amount of the note against the maker’s deposit upon the maturity of 
the note, 


ACCEPTANCE PAYABLE AT BANK. 


Kansas, April 11, 1919. 

Editor Banking Law Journal: 

Dear Sir: There is a question in our mind, as to just what is required of us 
and our liabilities upon trade acceptances, which we will submit to you as follows: 

If one of our customers accepts a trade acceptance and makes it payable at our 
bank, and the same is presented to us through the clearing house for payment, are 
we compelled to charge it to our customer’s account, if his balance is sufficient to 
cover it, and do we become liable otherwise? 

Our idea is that it was optional with us. CASHIER. 


Answer: The Negotiable Instruments Law provides as follows: 


“Rule where instrument payable at bank.—Where an instrument is 
made payable at a bank it is equivalent to an order to the bank to pay 
the same for the account of the principal debtor thereon.” 

This statute is in force in the state of Kansas. 

It would seem to be clear under this section that, where a depositor in 
a bank accepts a draft and makes it payable at a bank, the acceptance be- 
comes in effect the depositor’s check drawn upon the bank. The bank 
is under the same obligation to pay the acceptance as it would be under 
in the case of the check. And if it wrongfully refuses payment it may 
be held liable to the depositor in damages. 


NOTE PAYABLE TO ORDER OF MAKER. 


West VirorniA, April 11, 1919. 
Editor Banking Law Journal: 

Dear Sir: I am very grateful to you for your answer in the April issue and have 
noted with interest your information in regard to this matter. 

The one thing I especially wanted to know, however, which you appear to not 
quite catch, is this: If I make a note to the “order of myself” I would really be 
entering into a contract with myself, legally can this be done? Of course, the note 
would be negotiable by the endorsement of the maker and payee and transfer it 
to the holder, however, this feature has always puzzled me to some extent. I notice 
a great many banks accept notes of that form. CASHIER. 


Answer: Legally it takes two to make a valid contract. Nevertheless, 
the fact that a person makes a note payable to his own order is no viola- 
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tion of any rule of law. He is not in effect making a contract with 
himself, but is entering into a contract with the person to whom the note 
is delivered. If the maker of a note makes it payable to his own order 
and indorses it, he is liable to a subsequent holder in due course, both 
as maker and as indorser. If the note is payable to the order of some 
other person, his liability is simply that of maker. That is the only dif- 
ference between these two forms of notes. And this is not a real dif- 
ference, because the liability of a maker is greater than the liability of an 
indorser. A maker is liable on his note irrespective of presentment and 
notice of dishonor, while an indorser is discharged unless the note is duly 
presented for payment, and in the event of dishonor proper notice is 
served upon him. 


COAL AND IRON NATIONAL BANK. 


The progress made by the newer banks of New York is one of the most 
promising signs of the times. It makes manifest two very important features 
of substantial trade up-building—the solidity of the personal make-up of the 
men who dominate the banks and the general upward trend of business at this 
time. 

Among the banks which have come into existence in the last two decades, 
and which are developing in the most successful manner, is the Coal and 
Iron National Bank, at the corner of Liberty and West Streets, New York. This 
bank commenced business April 11, 1904, just fifteen years ago, with a capital of 
$300,000, a surplus of $200,000, and deposits amounting to $745,422. Their last 
statement, under date of April 11, 1919, shows that Coal and Iron has a capital 
of $1,500,000 (recently increased from $1,000,000), a surplus of $1,000,000, un- 
divided profits of $363,051, deposits of $15,159,821, and total resources of 
$23,743,379. 

The real progress of the Coal and Iron National Bank is plainly seen in 
the above figures. They show not only an increase in every line, but a very 
substantial earning power, which is in itself an unfailing index to the solidity 
of the institution. 

A strong feature of the bank, and one which has undoubtedly cut an im- 
portant figure in its success, is the business strength that is behind it. Few 
banks are dominated by a Board of Directors with stronger business connec- 
tions than the Coal and Iron National. The board is made up as follows: 

Francis J. Arend, president DeLaval Separator Co.; John F,. Bermingham, 
president D. L. and W. Coal Co.; Wm. G. Besler, president Central R. R. of 
N. J.; M. F. Burns, president Burns Brothers; George H. Campbell, assistant 
to president B. & O. R. R. Co.; Alfred A. Cook, Leventritt, Cook, Nathan & 
Lehman; Henry L. DeForest, DeForest Brothers; Allison Dodd, director Burns 
Brothers; Joseph A. Flynn, vice-president Fidelity and Dep. Co. of Md.; Wm. 
M. Hager, assistant to president American Car and Foundry Co.; Arthur 
Hamilton, general freight agent, C. R. R. of N. J.; W. J. Harahan, president 
Seaboard Air Line; Ford Huntington, vice-president New York Telephone 
Co.; Stanley P. Jadwin, O. H. Jadwin and Sons; H. B. James, president Inter- 
state Lighterage and Trans. Co.; Henry L. Joyce, president Dykman Street 
and Englewood Ferry Co.; John C. Juhring, president Francis H. Leggett & 
Co.; John L. Kemmerer, Whitney & Kemmerer; Albert B. Kerr, Zabriskie, 
Sage, Kerr & Gray; James H. McGraw, president McGraw-Hill Co.; John A. 
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Middleton, vice-president Lehigh Valley R. R. Co.; Edwin H. Peck, E. H. & 
W. J. Peck; Wm, B. Randall, president Security, Transfer and Registrar Co.; 
3enj. D. Riegel, president Riegel Sack Co.; John T. Sproull, president; John 
W. Sullivan, president John W. Sullivan Co.; William H. Taylor, president 
St. Clair Coal Co.; David Taylor, vice-president; G. O. Waterman, treasurer 
C. R. R. of N. J.; Frank D. Wilsey, president New York Boat Oar Co. 

Officers—John T. Sproull, president; David Taylor, vice-president; Allison 
Dodd, vice-president; Addison H. Day, cashier; William H. Jaquith, assistant 
cashier; Wallace A. Gray, assistant cashier. 


FOREIGN INVESTMENTS IN DEVELOPING FOREIGN TRADE. 


The tendency today is to over-emphasize the value of foreign investment 
in developing foreign trade, it is declared in the initial issue of Commerce 
Monthly, a journal of commerce and finance published by the National Bank 
of Commerce in New York, which asserts that both good business and good 
citizenship demand that first place be given to American enterprises and to 
the reconstruction needs of Europe in the investment of American capital. 
There is no magic in foreign trade, the bank says, and the theory that invest- 
ment in foreign countries necessarily results in stimulated export trade to 
the investing country is called “the great illusion.” The article, entitled 
“Apportioning American Copital,” says: 

“Our foreign trade policy and our foreign investment policy should be 
divorced; foreign investments should be concentrated in Europe, while our 
foreign trade may be expected to expand with non-European countries. The 
capital of the world is scarce and will be scarce for many years after the war. 
It must be wisely utilized. As claimants for the new capital of America, the 
United States and Europe must have first place. This should not, however, 
preclude American investment in non-European foreign countries where ex- 
traordinary opportunities exist. We should seek to apply capital in the 
places where it will do most good, wherever they are; and not all these 
places are in the United States or Europe. Just as the general statement 
that the Rockies are higher than the Appalachians does not mean that all 
hills of the Rockies are higher than all the hills of the Appalachians, so the 
generalization that Europe and America must come first as claimants for 
America’s capital does not mean that they should get all of it. But we must 
remember that America was a debtor country before the war, and that a 
country undergoing rapid development is insatiable in its demands for new 
capital. The interests both of American business men and of American 
laborers are jeopardized if our foreign investment policy goes too far. The 
argument that we must lend to non-European countries to develop our export 
trade with them is false. Our trade with non-European countries, both exports 
and imports, will expand without this stimulus as a consequence of Europe’s 
reduced ability to trade. It is not necessary to take unusual steps to develop 
the sources of raw materials. Raw materials will be relatively more abundant 
than finished products for some years following the war, since the destruction 
of the war has been concentrated in the manufacturing regions. Capital in 
general is scarce, but gold we have in superfluity and we can make specific 
gold loans freely. 

“Grave responsibility rests on those who choose the foreign investments 
of a great people. England alone of the major investing countries had already 
mastered the problem before the war. We dare not substitute enthusiasm for 
science in dealing with it.” 





New Subscribers 


Following is a list of new subscriptions to The Banking Law Jour- 


nal received during the six weeks. 


All these subscriptions were at 


the full price of $5 per year and no extra inducement in the way of 
premiums, discounts or clubbing rates was offered. The recent an- 
nouncement of the publication of our complete Digest of Thirty 
Years of Banking Law is leading more and more to a realization that 


The Banking Law Journal is a necessary publication. 


No higher 


compliment can be paid to a publication than voluntary unsolicited 
subscriptions, based on worth, and the widespread sources of the sub- 
scriptions is evidence of the national character of the Journal, Thirty 
states are represented in this list of 92 new subscribers: 


/ 


Mr. W. T. Triplett, Spokane & Eastern Trust 
Company, Spokane, Washington 

Morrison Dunne & Brobeck, 709 Crocker 
Building, S'an Francisco, California 

a oe Trust Company, Brooklyn, New 
or 

Farmers State Bank, Polk, Nebraska 

Enola State Bank, Enola, Nebraska 

Brookville Title & Trust Company, 
ville, Pennsylvania 

Mr. Roy L. Powers, Cte, Ohio 

Sonora Bank & Trust Company, Nogales, 
Arizona 

Clayton C. Brooks, Cashier, Glendale State 
Bank, Glendale, Arizona 

Governor, Federal Reserve Bank, Chicago, 
Illinois 

Bank of Evansville, Evansville, Wisconsin 

The National Bank of Tacoma, Tacoma, 
Washington 

School of Economics, University of Pitts- 
burgh, Pittsburgh, Pennsylvania 

Citizens and Marine Bank, Newport News, 
Virginia 

Central Union Trust Geneere. 425 Fifth 
Avenue, New York 

Mr. W. G. Fay, poh Manager, Central 
Union Trust Company, 425 Fifth Avenue, 
New York City 

Miss E. M. Tellin, 
Minnesota 

Legal Department, National City Bank, 55 
Wall Street, New York City, second sub- 


scription 
Broadway Savings and Trust 
67 Wiggins Block, Cin- 


Brook- 


Box No 44, Deer River, 


Company, 
Cleveland, Ohio 

Charles F. Dolle, 
cinnati, Ohio 

G. A. Olson, Fordville, North Dakota 

University of [Illinois Library, Urbana, 
Illinois, second subscription 

The First National Bank, Box 617, Grafton, 
West Virginia 

Eustace Adkins, Cashier First National Bank, 
Ceredo, West Virginia 

Commonwealth Trust Company, Pittsburgh, 
Pennsylvania 

A. J. Kuhn, Auditor, Citizens 
Trust Company, Buffalo, N. Y. 

Bank of Bay Biscayne, Miami, Florida 

Howard Savings Institution, Newark, New 
Jersey 

Citizens Bank, St. Clair, Pennsylvania 

Joseph D’Auria, Salvatore D’Auria & Sons 
Bank, 137 Seventh Avenue, Newark, N. J. 

Dersey C. Rose, Hazel Green, Kentucky 

L. M. Hofmann, Winfield, Iowa 


Commercial 


Effie B. Frost, Box 48, Verdi, Kansas 

A. E. Anderson, New York Mills, Minnesota 

Chas. Wharton, Salem, South Dakota 

The Hewins State Bank, Hewins, Kansas 

The West Side Bank of Evansville, Evans- 
ville, Indiana 

The State Savings Bank, Topeka, Kansas 

Warren G. Cowles, The Moody County Bank, 
Flandreau, South Dakota 

F. L. King, 1524 West Division Street, Grand 
Island, Nebraska 

Philippine Library and Museum, Manila, P. I. 

Bryant Park Bank, 220 West 42d Street, New 
York City 

The Claremont Bank, 391 Jackson Avenue, 
Jersey City, New Jersey 

Columbia Trust Company, 
Jersey 

Central Trust and Title Company, 
Pennsylvania 

Perth Amboy Trust Company, 
boy, New Jersey 

The Ohio Savings Bank and Trust Company, 
Toledo, Ohio 


General Motors Acceptance Corporation, New 
York City 

ae Thomassen, 176 Broadway, New York 

y 

Lee H. Dierdorff, Fresno, Montana 

George R. Barnes, First National 
Philipsburg, Pennsylvania 

Jas. T. Cunningham, Dorland, Wyoming 

Metropolitan Bank of St. Paul, St. Paul, 
Minnesota 

W. W. Armstrong Co., 
Illinois 

Stuart. Wilson. Cashier, The State National 
Bank, Texarkana, Arkansas 

First National Bank, Gibson City, Illinois 

State Street Bank, Quincy, Illinois 

S. C. Rhame, 900 Main Street, Columbia, 8S. C. 
. R. Ewald, The Citizens Union National 
Bank, Louisville, Ky. 

The Belvidere National Bank, Belvidere, N. J. 

John B. Dury, Treasurer, Citizens Trust & 
Savings Bank, Columbus, Ohio. 

L. R. McCash, A. C. Seaboard National 


Bank, Seattle, Wash. 
wie Bader, 715 W. 170th St., New York, 


Hoboken, New 


Erie, 
Perth Am- 


Bank, 


18 Fox Street, Aurora, 


Ind, 
State Bank, 


The Lamasco Bank, Evansville, 

W. A. Pretz, A. C. Argentine 
Kansas City, Kans. 

Markel Banking & Trust Co., Hazelton, Pa. 

M. M. Towle, 90 Ogden St., Hammond, Ind. 





J._A. Oace, Vice-Pres. Merchants Nationa! First National Bank, Marshalltown, Iowa. 
Bank, St. Paul, Minn. A. R. Brigham, Vice-Pres. Merchants Na- 

State Bank of Dodson, Dodson, Mont. tional Bank, ‘Worcester, Mass. 

First State Bank of Epping, Epping, S. Dak. First Territorial Bank, Douglas, Alaska. 

Merchants & Farmers Bank, Nicholl, Ga. Middletown State Bank, Middletown, Va. 

Library, National Bank of Commerce, New Elmer D. Johnson, North Canton, Ohio. 
York, third subscription. The Citizens Savings & Trust Company, 

State Bank of Boyd, Boyd, Wis. Cleveland, Ohio. 

J. C. Parker, Bethune, S. C. Legal] Department, National City Bank, Chi- 

— Guaranty Corporation, 248 Mad- cago, Ill., second subscription. 

. gh = ig = N. we - First National Bank, East Bernstadt, Ky. 
Trust Co., Shreveport, "Le. avings Bank & Homer L. Vick, McFarland, Wisconsin. 

<. First National Bank, St. Paul, — Trust Company, Philadelphia, 

nn. a. 

First National Bank, Waurika, Okla. Farmers State Bank, Pine Bluffs, Wyo. 

R. McL, Jeter, Cashier, Continental Bank & Kenmore Banking Co., Kenmore, Ohio. 
Trust Co., Shreveport, La. Continental State Bank, Prosper, Texas. 








BANKING IN DENMARK. ° 


The following statement of the Den Danske Landmandsbank, of Copenhagen, 
Denmark, as of December 31, 1918, is an excellent showing of banking condi- 
tions in a neutral country. The original statement was in the Danish language, 
and was courteously translated for the Banking Law Journal by the Scandinavian 
Trust Company of New York. A krone is a Scandinavian unit of the value of 
nearly 27 cents in United States money: 


ASSETS. Kroner 
Cash on hand 30,113,963.66 
Bills of exchange on Denmark 137,881,925.25 
Bills of exchange on foreign countries 17 918,424.65 
Advances against Danish and foreign securities.... 306,136,760.12 
Advances against collateral and guarantees 117,934,687.54 
Government bonds and similar securities 95,693,668.35 
Coupons, foreign currency 3,708,473.50 
Balance with our mortgage branch 5,216,820.30 
Balances with our foreign correspondents 81,717,756.11 
Ween CNS coi acc accsececccsaanwes bacaswewen 350,699,574.56 
Furniture and Building 8,453,185.90 


1,155,475,239.94 


Capital, fully paid up 100,000,000.00 
Reserves 25,000,000.00 
Special reserves 2,051,282.06 
Cash reserve 630,707.86 
Deposits 488,221,021.25 
Check accounts (outstanding checks) 61,971,640.92 
Acceptances 14,886,029.94 
In account with domestic and foreign firms 421,330,117.74 
Various creditors 5,360,666.42 
Unpaid dividends 54,628.00 
Bonus 1,230,769.23 
Dividend for 1918, 12 per cent 12,000,000.00 
Profit and loss‘account, carried forward 22,089,527.22 
Interest account, 1919 648,849.30 


1,155,475,239.94 
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BANKING SERVICE FOR FOREIGN TRADE. 

The statement recently made that there is no longer any banking handicap 
to the conduct of American trade operations in any part of the world is borne 
out and elaborated in detail in “Banking Service for Foreign Trade,” the most 
recent of the series of publications dealing with export trade problems which 
the Guaranty Trust Company of New York is issuing. 

The pamphlet, which is uniform with others in the series, describes the 
extent to which American banking connections have pushed out ahead of 
business. until now there are few if any trading centers worthy of the name 
in which there is not located, either an American institution or else a direct 
correspondent of an American institution, prepared to care for American 
trade in all its aspects. Such correspondents, as the pamphlet indicates, are 
usually the leading banking institutions of the regions in which they operate. 
A map, attached to the pamphlet, shows in detail the world-wide connections 
of the Guaranty Trust Company. 

Another section of the book is devoted to a description, in terms readily 
understood even by the newcomer in foreign trade, of the service that a bank 
with complete foreign connections can offer, such as purchasing exchange, 
insurance against exchange losses, issuing letters of credit and travelers’ checks, 
discounts of commercial paper, accepting time drafts, making loans on bills 
of lading and warehouse receipts, purchasing commodities for clients abroad, 
acting as collecting and disbursing agent for governments and others, dealing 
in foreign securities, giving credit information, and other phases of modern 
‘banking service. 

A study of the booklet indicates that the foreign department of a bank 
operating throughout the world is really a complete bank in itself, employing 
many persons—in this instance there are more than three hundred clerks in 
the main office alone—and keeping conversant with the financial and trade 
conditions, not of the United States alone, but of the world. 

The extent of its direct connections abroad has enabled the Guaranty 
‘Trust Company of New York to build up a Foreign Trade Bureau able to 
give credit information on more than 50,000 foreign firms in all parts of the 
world, to keep codified trade information regarding the prospects and condi- 
tions of American trade in particular countries, and able, at the request of 
manufacturers, exporters and others, to give careful reports as to the oppor- 
tunities in any region for the sale of American products. 


LIBERALITY IN FOREIGN CREDITS. 


Attention is called to the vital necessity for granting more liberal credits to 
foreign purchasers of American products, in a statement issued yesterday by 
Charles H. Sabin, president of the Guaranty Trust Company of New York. 
Mr. Sabin advocates the meeting of international competition by the extension 
of longer credits than we have given heretofore. Mr. Sabin said: 

“The war literally forced us into world markets on a scale never before 
even dreamed possible. And we are beginning to realize that our national 
prosperity is very materially dependent upon the continuation of our vastly 
increased production, which exceeds the requirements of our own market and 
must continue to find an adequate outlet elsewhere. 

“But, owing to the war, other peoples cannot pay us on practically a cash 
basis for the goods which they want to purchase from us, and which they 
sorely need. Consequently, we must allow them more time in which to meet 
their obligations. ’ 
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“We must revise our point of view about foreign credits. Our banks can no 
longer restrict such credits to sixty, ninety, or a hundred and twenty days, and 
render to manufacturers and exporters the service which the present readjust- 
ment period makes imperative. . 

“England and Germany built up their great foreign trade prior to 1914 
largely by making six months time the selling basis for their goods. If we 
are to hold our own in foreign trade, we must profit by the experience of 
other countries and adapt ourselves to the needs of the present situation. The 
war has taught us many lessons; peace will teach us more. We have learned, 
for instance, that our existing banking system, predicated upon elasticity, is 
today probably the strongest in the world. But we now need to develop 
greater elasticity in our banking methods, particularly in our point of view 
regarding credits for the fostering of our foreign trade. This is especially 
demanded in the selling of our manufactured articles overseas, although it 
holds true to some extent in the selling of raw materials also. 

“The unpegging of sterling and franc exchange, recently, has surely made 
clear to us the condition which is bound to prevail if we continue to insist 
upon the short term credits which we have held to in the’ past. When the 
British and French Governments withdrew their support to sterling and franc 
exchange, respectively, the tendency, naturally, was to put the American dollar 
at a premium in England and France, which means that it takes more francs 
and shillings to equal a dollar and, consequently, less imported goods can 
be purchased for an American dollar in those countries than was possible prior 
to the unpegging of the exchanges. This will tend to discourage the buying 
of American goods, and eventually will result in serious curtailment of our 
foreign trade—unless we counteract that tendency by extending credits for 
a sufficient period to enable purchasers of our products abroad to pay us at 
a more convenient time.” 


WILLIAM GANSON ROSE ON A WAVE OF POPULARITY. 


The First Trust & Deposit Company of Syracuse is planning a large meeting 
to be held Saturday, May 3rd, to dedicate its remodeled banking home. 

The chief speaker will be William Ganson Rose of Cleveland, vice-president 
of the Financial Advertisers’ Association of America. 

During the past few weeks Mr. Rose has addressed the sixteenth anniversary 
banquet of the Central Trust & Savings Company of Philadelphia and a get- 
together meeting of the Pennsylvania Trust Company of Reading. He has 
also been a speaker at the dinner-dance of the Chapin National Bank of 
Springfield, Mass., at the banquet of the Union Trust Company of Rochester 
and at a large meeting of the Depositors Savings & Trust Company of Akron. 


A PUBLICATION OF REAL VALUE. 


The initial issue of Commerce Monthly, a journal of commerce and finance, 
has just been published by the National Bank of Commerce in New York. 
The contents of the magazine present a comprehensive survey of business. 
The leading article is entitled “Apportioning American Capital,” being a dis- 
cussion of the best employment of American investments from the point of 
view of good business and good citizenship. Other articles are: “Legislation 
Affecting Business Men”; “Tax Exemptions of U. S. War Obligations”; a 
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table of wholesale prices showing the actual trade quotations of leading com- 
modities from 1913 down to the present; “The Money Market”; a general 
“Market Letter”; “The Loan Act and Foreign Exchange”; and an exhaustive 
article on the “American Woolen Industry.” 

The purpose of the magazine is described as being “to serve as a medium 
through which the experience and investigations that have proved useful to 
this bank in the fields of industry, commerce and finance may be shared with ' 
its friends.” In form the publication is slightly larger than standard size 
and is printed in somewhat larger than ordinary type. It consists of thirty- 
two pages. It is announced that the table of wholesale commodities prices, 


the Money Market and the Market Letter will be regular features of the 
publication. 























ST. LOUIS CHOSEN FOR AMERICAN BANKERS’ 
CONVENTION. 


The American Bankers’ Association, through General Secretary Fred. E. 
Farnsworth, announces that the invitation of the Clearing House of St. Louis 
to hold the forty-fifth annual convention of the Association in that city has 
been accepted and that the week of September 29, 1919, has been selected as 
the time of meeting. 

The invitation was accepted by the Administrative Committee of the Associa- 
tion after careful consideration of the hotel facilities offered, and the com- 
mittee is satisfied that ample accommodation can be provided for the large 
delegation which it is reasonable to expect because of the central location of 
the convention city. The St. Louis Clearing House will at once name a local 
hotel committee to handle all reservations. The advisability of designating 
three of the leading hotels of St. Louis for registration purposes is being 
considered by the Administration Committee. 


St. Louis has been twice the scene of an A. B. A. convention—in 1896 and 
in 1906. 








BRANCH OF BUFFALO FEDERAL RESERVE. 


Announcement was made this week that a branch of the Federal Reserve 
Bank of New York will be opened for business in Buffalo on May 16. The 
officers of the new branch will be R. M. Gidney, manager, and I. W. Waters, 
acting cashier. The work will be carried on under the general direction of 
the Federal Reserve Bank of New York and under local direction and super- 
vision of a board of five directors, three of whcm have been appointed by 
the Federal Reserve Bank of New York and the other two by the Federal 
Reserve Board in Washington, 

The directors named by the bank are: Harry T. Ramsdell, president of 
the Manufacturers and Traders National Bank of Buffalo; Elliott C. McDougal, 
president of the Bank of Buffalo, and Ray M. Gidney, manager, formerly assist- 
ant Federal Reserve agent at New York. The first two were appointed to 
serve until December 31, 1920, and the third to December 31, 1919. 

The directors named by the Federal Reserve Board at Washington, both 
of whom are to serve until December 31, 1919, are Clifford Hubbell, president 
of the Fidelity Trust Company, Buffalo, and president of the Buffalo Clearing 
House, and Charles M. Dow, president of the National Chautauqua County 
Bank, Jamestown, N. Y. 



















All together—Let’s 
SERVICE continue production 


TO BANKS and insure prosper- 
= ity. 


U.S. Dept.of Labor 
Wm. B. Wilson, 
Secy. 


HROUGH its national important city is constantly be- 
chain of correspondent fore us. 
offices, the National City Com- We are glad to share our 


pany gains a broad vision over knowledge with every bank, 


the investment fields of the en- no matter where located, which 
tire country. wishes to keep its surplus funds 
The bond market of every invested wisely and profitably. 


We suggest you get in touch with the 
nearest one of our correspondent offices. 


The National City Company 


National City Bank Building New York 


Uptown Office: Fifth Avenue and 43rd Street 
CORRESPONDENT OFFICES 
Ajpany. N. Y. Denver, Coto. Newark, N. J. 
en Eyck Bldg. 718 17th Street 790 Broad St. 
A . Ga. New 0} . La. 
er ef 
B . Mp. Omana, NEB. 
Charles and Fayette Sts,  TARTPORD. Comm, | First Natl. Bank Bidg. 
Boston, Mass. 
10 State Street 


Burravo, N.Y. 
Marine Bank Bldg. 


Caicaco, ILL. 
137 So. La Salle St. 
CINCINNATI, OHIO 
Fourth Natl. Bk. Bidg. 


MILWAcKeE, Wis. 
Cgvagee ca First Nati. Bank Bidg. 


Dayton, On10. MINNEAPOLIS, MINN. MONTREAL, CANADA 
Mutuai Home Bldg. McKnight Bidg. 74 Notre Dame St. West 


Bonds Short Term Notes Acceptances 





THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT, 


The following table shows the loans and deposits of the associated banks, re- 


ported to the New York Clearing House for the week ending May 18, 1918, and 
May 17, 1919: 


Loans and Loansand Legal Net Legal Net 
Discounts Discounts Deposits Deposits 


Members of Federal Average Average Average 
Reserve Bank 1919 1919 


Bank of New York $46,961,000 $51,343,000 $36,011,000 
Bank of the Manhattan Co... 572, 62,578,000 5 000 

Merchants National { 34,660,000 26,406,000 
Mech. & Metals Nat 165,397,000 7 158,712,000 
Bank of America 32,996,000 32,481,000 5 27,032,000 


National City Bank 548,659,000 594,902,000 5 695,304,000 
Chemical National Bank 74,774,000 83,917,000 
Atlantic National 15,944,000 17,424,000 
Nat. Butchers & Drovers.... 2,778,000 4,064,000 
American Exchange Nat 116,257,000 112,519,000 


National Bank of Commerce. 408,081,000 407,295,000 281,952,000 281,780,000 
Pacific Bank 12,228,000 16,290,000 12,219,000 17,710,000 
90,924,000 112,279,000 _— 80,488,000 101,465,000 
138,005,000 131,937,000 125,476,000 130,833,000 
2,521,000 39,624,000 31,948,000 38,435,000 


Metropolitan Bank 21,750,000 55,079,000 28,840,000 
Corn Exchange , 8,296, 210, 135,290,000 
Importers & Traders , 26,307,000 
National Park ; 502, 177, 177,379,000 

8,914,000 


Second National Bank . 16,874,000 
First National 872, , , 151,702,000 
Irving National ; i 130,412,000 
N. Y. County Nat ' / 13,165,000 
Continental .884,000 7,450,000 5 6,441,000 


Chase 000 325,738,000 ,660, 294,962,000 
Fifth Ave. t 20,191,000 
Commercial ——— 9 allie f 
Commonwealt an ' 142; , 
Lincoln National 329, 17,458,000 


Garfield National 319; , 13,410,000 
Fifth National Bank 8,466, ‘ 
Seaboard National 

Liberty National............- 
Coal & Iron National 


Union Exchange Nat 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank ' 081, 14,835,000 
Bowery Bank f 4,231,000 
N. Y. Produce Exch : 19,465,000 
State Bank 28,655,000 





